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Introduction

Environmental human rights belong to the third generation of human rights, since states
have begun to pay due attention to environmental protection relatively recently. The first
international conference dedicated to environmental protection was held only in 1972 in
Stockholm (United Nations Conference on the Human Environment).

Environmental human rights emerged in response to the growing environmental
problems of our time. These problems are complex: increasing pollution of all components of
the environment, loss of biodiversity, climate change, increasing shortage of fresh water, etc.
Environmental pollution is not limited to state borders, and therefore its protection and, as a
result, the protection of environmental human rights requires proper international legal
regulation.

Physical existence of a person is not possible without ensuring the environmental rights
of a person and, first of all, the right to a healthy environment. Without ensuring this right, all
other human rights are also at risk. The existence of adequate international standards in this
sphere would contribute to improving the quality and effectiveness of national environmental
legislation and, as a result, to improving the state of the environment and the quality of people's
lives.

Therefore, the question arises whether the existing international legal regulation of the
protection of environmental human rights meets modern needs and is sufficient and effective.
The present monograph attempts to provide an answer to this question. This monograph was
prepared as part of the project VEGA 1/0713/23 - International legal protection of
environmental rights - quo vadis?

The monograph is devoted to the analysis of the international legal regulation of the
protection of environmental human rights both from a theoretical point of view and from the
practical aspect of the protection of environmental human rights in proceedings before existing
international bodies. The monograph consists of four thematic areas, where
- the first is devoted to the environmental human rights within the framework of international
legal regulation, to substantive and procedural dimensions of environmental human rights and
to the right to food and international legal protection against desertification;

- the second is aimed at the analysis of existing international legal mechanisms for the

protection of the environmental rights of vulnerable categories of the population;



- the third is devoted to the protection of environmental human rights in proceedings before the
Aarhus Convention Compliance Committee and the European Court of Human Rights;
- the fourth is devoted to advisory opinions of international courts on climate change obligations

of states since climate change has become a human rights issue.



CHAPTER 1. ENVIRONMENTAL HUMAN RIGHTS IN INTERNATIONAL
LAW

1.1 Environmental Human Rights within the Framework of International Legal

Regulation

A healthy environment is crucial for human life. Without it, human existence and human
dignity are impossible. Recently, we have been observing the recognition of the connection
between human rights and the environment. This is evidenced by a significant number of
international documents, national legislation of individual countries and decisions of national
and international courts. Environmental rights are necessary for ensuring other human rights.

Universal Declaration of Human Rights of 1948, which is the first international
document in which the international community has enshrined key human rights, does not
explicitly mention environmental human rights, but many of its provisions guarantee human
rights, which can have environmental dimensions. To them belong article 3, which guarantees
the right to life and article 25, which guarantees the right to a standard of living adequate for
the health and well-being of himself and of his family '.

Stockholm Declaration on the Human Environment of 1972 was the first international
legal document which linked human rights with the right to healthy environment. According to
Principle 1 of the Declaration, “man has the fundamental right to freedom, equality and
adequate conditions of life, in an environment of a quality that permits a life of dignity and
well-being, and he bears a solemn responsibility to protect and improve the environment for
present and future generations” *.

According to Principle 1 of the Rio Declaration on Environment and Human
Development, “human beings are at the centre of concerns for sustainable development. They

are entitled to a healthy and productive life in harmony with nature” 3. As we can see, this

! Universal Declaration of Human Rights. (1948). URL: https://www.un.org/en/about-us/universal-declaration-of-
human-rights

2 Stockholm Declaration on the Human Environment. (1972).
URL: https://docenti.unime.it/elisa.scotti/teaching/2023/28955/files/2.a-stockholm-declaration
3 Rio Declaration on Environment and Human Development. (1992).

URL: https://www.un.org/en/development/desa/population/migration/generalassembly/docs/globalcompact/A_C
ONF.151 26 Vol Declaration.pdf



principle does not explicitly articulate a human right to a healthy environment, but it implicitly
recognizes that healthy environment is a necessary precondition for healthy and productive life.

Principles laid down in both declarations contributed to the establishment of the human
right to a healthy environment. They provided the normative foundation for recognizing
environmental protection as inseparable from the enjoyment of fundamental human rights.

International Covenant on Civil and Political Rights of 1966 in articles 6 and 17
recognizes the right to life and the right to privacy, family and home, which can be also
impacted in cases of environmental degradation *. The International Covenant on Economic,
Social and Cultural Rights of 1966 also includes several articles that are closely tied to the state
of the environment through the recognition of fundamental human rights. To them belong:
article 11, which guarantees the right to an adequate standard of living; article 12, which
guarantees the right to the highest attainable standard of physical and mental health; article 7,
which guarantees the right to just and favourable conditions of work; and article 10, which is
aimed at the protection of the family °.

The right to a safe environment is the basis of environmental rights. All other
environmental rights are aimed at its implementation. Climate change also significantly affects
environmental human rights, causing disasters that threaten people's lives and health. The
protection of environmental human rights should be a priority of international law. Citizens
should be given the opportunity to protect their environmental human rights, otherwise the
legislative recognition of these rights will be only declarative.

World Charter for Nature adopted by the GA Resolution 37/7 in 1982 recognizes that
“mankind is a part of nature and life depends on the uninterrupted functioning of natural
systems which ensure the supply of energy and nutrients” °. Thus, it implicitly recognizes that
environmental protection is essential for human well-being and implies that degradation of
natural systems threatens human life and development.

Procedural environmental human rights are most fully reflected in the UN Convention
on Access to Information, Public Participation in Decision-Making and Access to Justice in

Environmental Matters, adopted at the Ministerial Conference on the Environment in Aarhus

4 International Covenant on Civil and Political Rights. (1966). URL: https://www.ohchr.org/en/instruments-
mechanisms/instruments/international-covenant-civil-and-political-rights

3 International Covenant on Economic, Social and Cultural Rights. (1966).
URL.: https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-economic-social-
and-cultural-rights

¢ World Charter for Nature. (1982). URL: https://ejcj.orfaleacenter.ucsb.edu/wp-content/uploads/2018/03/1982.-
UN-World-Charter-for-Nature-1982.pdf



(Denmark) in June 1998 7. It is one of the most effective international instruments aimed at
protection of environmental human rights and linking these rights with environmental
governance.

Convention on Biological Diversity of 1992 in article 8 (j) incorporates principles of
benefit-sharing and indigenous rights, linking biodiversity conservation with human rights. It
requires to respect, preserve and maintain knowledge, innovations and practices of indigenous
and local communities embodying traditional lifestyles relevant for the conservation and
sustainable use of biological diversity ® and thus indirectly recognizes the environmental rights
of indigenous peoples.

The Paris Agreement of 1995 in the preamble determines the obligation of states “when
taking action to address climate change, respect, promote and consider their respective
obligations on human rights, the right to health, the rights of indigenous peoples, local
communities, migrants, children, persons with disabilities and people in vulnerable situations
and the right to development, as well as gender equality, empowerment of women and
intergenerational equity” °. Article 7, paragraph 5 requires states to take into consideration
vulnerable groups and communities.

In 2012 the Human Rights Council by its Resolution 19/10 established the mandate for
the Independent Expert on Human Rights and the Environment for three years '°. It was
extended in 2018, 2021 and 2024. In 2024 the title was also changed to Special Rapporteur on
the human right to a clean, healthy and sustainable environment (A/HRC/RES/55/2) '!. The
Special Rapporteur has the following mandate: to study the human rights obligations relating
to the enjoyment of the human right to a clean, healthy and sustainable environment, in
consultation with governments, relevant international organizations and intergovernmental
bodies; to continue to identify, promote and exchange views on good practices relating to
human rights obligations and commitments that inform, support and strengthen environmental
policymaking, especially in the area of environmental protection; to work on identifying

challenges and obstacles to the full realization of human rights obligations relating to the

7 UN Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in
Environmental Matter. (1998). URL: https://unece.org/fileadmin/DAM/env/pp/documents/cep43e.pdf

8 Convention on Biological Diversity. (1992). URL: https://www.cbd.int/doc/legal/cbd-en.pdf

° Paris Agreement. (2015). URL: https://unfccc.int/sites/default/files/english_paris agreement.pdf

10 Special Rapporteur on the human right to a clean, healthy and sustainable environment. (2024).
URL: https://www.ohchr.org/en/special-procedures/sr-environment

! Resolution of the Human Rights Council of 3 April 2024 Ne 55/2. Mandate of Special Rapporteur on the human
right to a clean, healthy and sustainable environment. (2024). URL: https://docs.un.org/en/A/HRC/RES/55/2



enjoyment of the human right to a clean, healthy and sustainable environment and protection
gaps thereto, etc. '2

In its Advisory opinion of 2025, the ICJ also recognized that “the human right to a clean,
healthy and sustainable environment is essential for the enjoyment of other human rights” '°.
Thus, we can see that the court did not recognize that this right belongs to customary
international law, but indirectly it is clear from the court's decision, that it is essential for states
to ensure the implementation of this right. This recognition reinforces the growing international
consensus that environmental protection is not only an environmental matter, but a core human
rights obligation of states.

On this issue, the ICJ's opinion did not coincide with the opinions of a number of
scholars who consider the right to a healthy environment to be a customary norm (e.g.,
Rodriguez-Garavito C., Rebecca M. Bratspies) '*. Astrid Puentes Riafio, UN Special
Rapporteur on the human right to a clean, healthy, and sustainable environment states, that it is
time for the ICJ to recognize the human right to a clean, healthy, and sustainable environment
as customary international law '°.

In each case, even without customary status, the right to a healthy environment has
gained significant normative weight, guiding states’ conduct and shaping the future
development of international environmental law, as well as international human rights law.

We also find the protection of environmental human rights within the framework of the
African Union. The African Charter on Human and Peoples' Rights of 1981 in article 24 states
that “all peoples shall have the right to a general satisfactory environment favorable to their
development” '°. As we can see, this article emphasizes collective rather than individual
environmental human rights and links the right to the favorable environment with the right to
development. According to article 16 (2), “states parties to the present Charter shall take the

necessary measures to protect the health of their people”. Given that the state of the

12 Tbid.

13 ICJ. Advisory Opinion of 23 July 2025 Obligations of states in respect of climate change. URL: https://www.icj-
cij.org/sites/default/files/case-related/187/187-20250723-adv-01-00-en.pdf. Para 214-218. Para 393.

14 Rodriguez-Garavito, C. (2018). A Human Right to a Healthy Environment?: Moral, Legal, and Empirical
Considerations. In: Knox JH, Pejan R, eds. The Human Right to a Healthy Environment. Cambridge University
Press, 155-168.; Bratspies, Rebecca M. (2018). Reasoning Up to Human Rights: Environmental Rights as
Customary International Law in The Human Right to a Healthy Environment (John Knox and Ramin Pejan, eds.).
URL: https://papers.ssrn.com/sol3/papers.cfm?abstract id=3172991

15 Puentes Riafio, Astrid. (2025). Healthy Environment: A Human Right and Customary International Law.
URL: https://sdg.iisd.org/commentary/guest-articles/healthy-environment-a-human-right-and-customary-
international-law/

16 The African Charter on Human and Peoples' Rights. (1981).

URL: https://www.oas.org/en/sla/dil/docs/African _Charter Human Peoples Rights.pdf
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environment directly affects human health, we can conclude that this article can also be applied
to the protection of environmental human rights.

African Charter on the Rights and Welfare of the Child of 1990 in Article 14 (2) (c)
imposes an obligation on states to ensure the provision of adequate nutrition and safe drinking
water 7.

African Convention on the Conservation of Nature and Natural Resources of 2003 also
guarantees the right of all peoples to a satisfactory environment favorable to their development
(Article I1I (1)) '®. Here we observe the same approach as in ehe African Charter on Human and
Peoples' Rights, namely the emphasis on the collective nature of this right.

Article XV of the Protocol to the African Charter on Human and Peoples' Rights on the
Rights of Women in Africa of 2003 guarantees the right to food security. Article XVI of the
Protocol guarantees the right to equal access to housing and to acceptable living conditions in
a healthy environment ',

According to the Protocol, women shall have the right to live in a healthy and sustainable
environment (Article XVIII) ?°. States have to take all appropriate measures to greater
participation of women in the planning, management and preservation of the environment and
the sustainable use of natural resources at all levels; promote research and investment in new
and renewable energy sources and appropriate technologies, including information
technologies and facilitate women’s access to, and participation in their control; protect and
enable the development of women’s indigenous knowledge systems 2!. As we can see it imposes
an obligation on states not only to ensure a healthy and sustainable environment for women but
also to empower them as active participants in environmental governance. By requiring
women's involvement, access to technology, and protection of indigenous knowledge, the
Protocol establishes a forward-looking framework where women's participation is a necessary
precondition for ensuring a healthy and sustainable environment.

The Asia-Pacific Forum on Sustainable Development (APFSD) is an annual, inclusive
intergovernmental forum to support follow-up and review of progress on the 2030 Agenda for

Sustainable Development and the Sustainable Development Goals (SDGs) at the regional

17 African Charter on the Rights and Welfare of  the Child. (1990).
URL: https://au.int/sites/default/files/treaties/36804-treaty-african_charter on_rights welfare of the child.pdf
18 African Convention on the Conservation of Nature and Natural Resources. (2003).
URL: https://au.int/sites/default/files/treaties/41550-treaty-Charter ConservationNature NaturalResources.pdf

19 Tbid.

20 Protocol to the African Charter on Human and Peoples' Rights on the Rights of Women in Africa. (2003).
URL.: https://au.int/sites/default/files/treaties/37077-treaty-charter_on_rights of women_in_aftrica.pdf.

2 Ibid.
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122, This forum is very important both from the point of view of the implementation of the

leve
Sustainable Development Goals and from the point of view of environmental protection and
environmental human rights, as they occupy a leading place among the Sustainable
Development Goals.

The forum is also noteworthy in terms of focusing attention on certain aspects of
environmental human rights. For example, on February 28, 2025, during the 12th Asia-Pacific
Forum on Sustainable Development, which took place in Bangkok, a side event titled
“Accelerating Environmental Rights Protection for Women in the Asia-Pacific Region”
brought together grassroots women, Indigenous leaders, civil society organizations, and policy
advocates to push for stronger safeguards for women environmental human rights defenders.
The urgent need to protect the rights, safety, and leadership of women in the field of
environmental protection was emphasized 2*. Ensuring the protection of this category of persons
is very important, because according to the International Union for Conservation of Nature,
13% of the documented murders of human rights defenders are women. 40% of these women
were defending their rights to environmental resources and land %*. Women play a key role in
protecting the environment, but unfortunately they often become victims of violence because
of their activity. Therefore, attracting international attention to this issue is necessary.

During the 12th Asia-Pacific Forum on Sustainable Development emphasis was also
placed on the necessity of protection of the ocean, because the human right to a healthy
environment also includes a healthy ocean »°. It was also emphasized that climate change affects
different groups of the population differently, and that certain groups, such as Indigenous
peoples, require special protection. Such forums provide an opportunity to exchange best
practices, assess progress in achieving Sustainable Development Goals, draw attention to

current problems, and identify priority areas that require immediate solutions.

22 Asia-Pacific Forum on Sustainable Development. (2025). URL: https://www.unescap.org/events/apfsd12

2 Women Environmental and Human Rights Defenders in Asia and the Pacific. (2025).
URL.: https://apned.net/apned-women-ehrds-apfsd-2025/

24 Ibid.

2 Partnering with UN-human rights at the 12th  Asia-Pacific forum on sustainable development.
URL: https://oneoceanhub.org/partnering-with-un-human-rights-at-the-12th-asia-pacific-forum-on-sustainable-
development/
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1.2 Substantive and Procedural Dimensions of Environmental Human Rights

According to Kerri Woods, environmental human rights are emerging in national and
international legal practice and have been invoked by environmental political theorists seeking
to explicate and justify obligations to protect and sustain the environment and to secure justice
for both contemporary communities and future generations 2°. Bellinkx V., Casalin D., Erdem
Tiirkelli G., Scholtz W. and Vandenhole W. frame environmental human rights in terms of
common concern of humankind. The scholars prove, that international law of human rights is
central to enabling a meaningful human rights response to the harmful consequences of climate
change %/,

According to Emrah Akyiiz, environmental human rights are not the right to the
environment for its own sake; rather, they are fundamental human rights of individuals to
environmental protection 2. Anna-Maria Hubert draws attention to the right to science as
recognized human right, which should be a central element in the development of international
environmental law ?°. It is difficult to disagree with this, since science is a key to understanding
ecological processes, identifying potential environmental damage, and developing mechanisms
to its prevention.

According to Alan Boyle, procedural rights are the most important environmental
addition to human rights law since the 1992 Rio Declaration on Environment and Development.
Any attempt to codify the law on human rights and the environment would necessarily have to
take this development into account .

Environmental rights are a complex legal category that encompasses the whole system
of such rights. One example of their definition can be found in Article 9 of the Law of Ukraine
“On Environmental Protection”, according to which every citizen of Ukraine has the right to:

a) a safe environment for life and health (the right to environmental safety);

26 Woods, Kerri. (2016). Environmental Human Rights. In Teena Gabrielson, and others (eds), The Oxford
Handbook of Environmental Political Theory. Oxford, United Kingdom: Oxford University Press UK.

27 Bellinkx, V., Casalin, D., Erdem, Tiirkelli G., Scholtz, W., Vandenhole, W. (2022). Addressing Climate Change
through International Human Rights Law: From (Extra)Territoriality to Common Concern of Humankind.
Transnational Environmental Law, 11(1), 69-93.

28 Akyiiz, E. (2017). The Scope and Types of Environmental Human Rights. International Journal of Agriculture
Environment and Food Sciences, 1(1), 38-48. P. 46.

2 Hubert, Anna-Maria. (2020). The Human Right to Science and Its Relationship to International Environmental
Law, European Journal of International Law, Volume 31, Issue 2, 625-656, https://doi.org/10.1093/ejil/chaa038
30 Boyle, Alan. (2012). Human Rights and the Environment: Where Next?, European Journal of International
Law, Volume 23, Issue 3, 613-642.
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b) participation in the discussion and submission of proposals to draft regulatory legal
acts, materials on the placement, construction and reconstruction of objects that may negatively
affect the state of the environment, submission of proposals to state authorities and local
governments, legal entities participating in making decisions on these issues (the right to
participate in the discussion of drafts of environmentally significant decisions);

¢) participation in the development and implementation of measures to protect the
environment, rational and integrated use of natural resources;

d) implementation of general and special use of natural resources;

e) participation in public environmental protection formations;

f) free access to information on the state of the environment (environmental information)
and access, use, dissemination and storage of such information, except for restrictions
established by law (right to environmental information);

g) participation in public hearings or open meetings on the impact of planned activities
on the environment at the stages of site selection, design, construction and reconstruction of
facilities, as well as during the conduct of public environmental impact assessment;

g) to receive environmental education;

h) filing lawsuits against state bodies, enterprises, institutions, organizations and citizens
for compensation for damage caused to their health and property as a result of negative impact
on the environment;

1) judicial review of decisions, actions or inaction of state authorities, bodies of local
self-government, their officials regarding violation of environmental rights of citizens in
accordance with the procedure prescribed by law 3!.

Recognition of a person, his rights and freedoms as the highest social value means (from
a political and legal point of view) a change in approaches to the relations between the state and
the individual. Taking into account the principle of consistency of actions of legislative and
judicial bodies in a state governed by the rule of law, it should be noted that the main value
orientation when adopting laws, by-laws and individual decisions should not be the interests of
the state, its bodies and officials, but the natural inalienable environmental rights of a person 2.

According to Kaidanovych T.M., substantive environmental rights include the

following rights:

31 Law of Ukraine “On Environmental Protection”. Bulletin of the Verkhovna Rada of Ukraine (VVR), 1991, No.
41, p. 546.

32 Hrushkevych, T.V. (2013). The Legal Nature of Constitutional Environmental Rights. University Scientific
Notes, No. 4 (48), 293-304. P. 302.
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to a safe, clean, healthy and sustainable environment;

to protection from discrimination and equal protection of the rights relating to the
enjoyment of a safe, clean, healthy and sustainable environment;

to freedom from threats, harassment, intimidation and violence in the exercise of human
environmental rights;

to freedom of expression and to seek, receive and impart information on the state of the
environment through any media;

to freedom of association and peaceful assembly on environmental issues;

to self-determination: to freely determine one's political status and freely pursue one's
economic, social and cultural development;

to freely dispose of one's natural wealth and resources for one's own purposes, without
prejudice to any obligations arising from international economic cooperation based on the
principle of mutual benefit and international law. In no case shall persons be deprived of their
means of livelihood *.

It is difficult to disagree with those authors, who consider it necessary to develop unified
definitions of such terms as “healthy environment”, “clean environment”, ‘“favourable
environment”, etc. In legislative acts, scientific literature, doctrines, various terms are used:
safe, clean, healthy, favourable, sustainable, etc. environment. Consequently, the unjustified
use of synonyms is allowed, there are no unified approaches to interpreting the analysed
concepts, which in general significantly complicates the clarification of the content of the right
to a healthy environment. That is, there is a different understanding of what constitutes a
criterion of environmental quality and a priority in its protection. According to Kaidanovych T.,
such vagueness of terms leads to problems in defining the environmental rights of citizens. To
solve them, it is necessary to formulate the definitions of these concepts in such a way as to
eliminate inconsistency and ambiguity 3.

Procedural environmental human rights include the rights:

to seek, receive and impart environmental information;

to participate in public decision-making on environmental matters;

to have an effective remedy in case of violations of these rights;

33 Kaidanovych, T.M. (2019). The relationship between human rights and environmental security of Ukraine: legal
aspects. Law and Society, No. 1., 51-56. P. 54.

3% Tolkachenko, O. (2017). Right to a Favorable Environment in the Legislation of Ukraine and Other States.
URL: https://dspace.onu.edu.ua/server/api/core/bitstreams/c53e38e9-9159-4505-a618-0f63869028 1f/content
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to be informed when arrested of the reasons for the arrest and to be informed promptly
of any charges, to be brought promptly before a judge or other officer authorized by law to
exercise judicial power upon arrest and to be entitled to trial within a reasonable time or to be
released and to compensation for unlawful arrest or detention for environmental beliefs °.

The implementation of the right of citizens to participate in decision-making in the field
of environmental protection involves the involvement of the public in the development of
interstate, state, regional, local and other territorial programs, local action plans, strategies and
other documents; preparation of draft legislative and other normative legal acts; implementation
of state environmental expertise with an assessment of the environmental impact of hazardous
objects and activities; adoption of relevant documents for the use of natural resources, for the
deliberate release of genetically modified organisms into the environment, as well as activities
related to environmental pollution, management of hazardous substances, waste and their
disposal; expenses related to the implementation of environmental protection measures
financed from environmental protection funds 3°.

A.P. Hetman identified a set of characteristics specific to environmental human rights,
arising from their dependence on environmental conditions:

1. The implementation of citizens' environmental rights is linked to meeting
environmental needs and protecting environmental interests;

2. In the overall framework of human and civil rights, environmental rights hold a
priority status. Their priority derives from the fundamental rights to environmental safety and
to an environment that ensures the protection of life and health;

3. When defining citizens' environmental rights, the natural laws governing the
development of environmental systems are taken into account. All natural objects collectively
form a single environmental system with internal differentiation, because of the inherent
qualities of natural resources;

4. Environmental factors play a decisive role in determining how natural resources are
assigned to specific entities;

5. The content of environmental human rights is determined by the principles of

environmental law, which are based on the features of the legal regulation of environmental

33 Ibid.

36 Abramovsky, R. R. (2018). Regarding the place of the right of citizens to participate in decision-making in the
field of environmental protection in the legal status of citizens of Ukraine. Precarpathian Legal Bulletin,
Issue 2(23), Volume 4, 90-94. P. 93.
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legal relations, as well as the features of the method of legal regulation of public environmental
legal relations;

6. The implementation of environmental human rights is mainly under the control of the
state, since it regulates many issues in the field of environment. Ensuring environmental rights
is the central task of the state's environmental policy;

7. The features of environmental human rights determine the need to choose optimal
and effective legal methods and forms of their protection *’.

In some states public environmental inspectors play a significant role in the
environmental management activities and as a result contribute to the protection of
environmental human rights. For example, in Ukraine public inspectors have the right:

together with employees of the State Environmental Inspectorate, other state bodies that
exercise control over the protection, rational use and reproduction of natural resources, state
executive bodies and bodies of local self-government, participate in carrying out inspections of
compliance by enterprises, institutions, organizations of all forms of ownership and citizens
with the requirements of environmental legislation, standards of environmental safety for the
protection, rational use and reproduction of natural resources;

to act under the direction of the State Environmental Inspectorate (the authority that
appoints public inspectors) they carry out raids and inspections and prepare inspection reports;

to prepare protocols on administrative offenses when detecting violations of
environmental legislation, responsibility for which is provided for by the Code of Ukraine on
Administrative Offenses, and submit them to the relevant State Environmental Inspectorate
body in order to bring the guilty person to justice;

to deliver persons who have committed violations of environmental legislation to local
government bodies, internal affairs bodies and headquarters of public formation for the
protection of public order and the state border, if the identity of the violator cannot be
established at the scene of the offence;

to check documents confirming the right to use wildlife objects, stop vehicles (including
floating) and inspect items such as hunting and fishing equipment, harvested products and other
items;

in legally prescribed cases, they are authorized to take photographs, make audio and

video recordings, and use these materials as additional tools for preventing and detecting

37 Environmental law: textbook / edited by Hetman, A. P. Charkiv: Publishing house “Law”, 2013. 432 p.
ISBN 978-966-458-486-6. P. 74.
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violations of environmental protection legislation, including the rational use and reproduction
of natural resources;

to assist in preparing and submitting to judicial authorities materials concerning
compensation for damages arising from breaches of environmental protection legislation, and
to serve as witnesses;

to explain to citizens the requirements of environmental legislation and their
environmental human rights;

to participate in environmental impact assessment in accordance with the Law of
Ukraine “On Environmental Impact Assessment”;

to receive, in accordance with the established procedure, information about the state of
the environment, sources of negative impact on it, and measures taken to improve the
environmental situation %

Citizens of Ukraine who have reached the age of 18, have experience in environmental
protection activities and have passed an interview in the bodies of the State Environmental
Inspectorate may be public inspectors. A citizen who wishes to be a public inspector shall
submit to the relevant body of the State Environmental Inspectorate a written application and
recommendation from an organisation, or a written petition from the state inspector for
environmental protection. Public inspectors shall be appointed by the Chief State Inspector of
Ukraine for Environmental Protection and by the chief state inspectors for environmental
protection of the respective territories. Appointment shall take place only after the applicant has
successfully completed an interview with the heads of the structural divisions of the State
Environmental Inspectorate and demonstrated knowledge of the fundamentals of environmental
legislation .

We agree with the scholars (e.g., H. Chopko) who claim that the modern legal regulation
of public environmental monitoring, carried out at the national and international levels, in every
way contributes to the establishment of the basic principles of this type of oversight in the field
of environmental protection. In particular, the appointment of public inspectors on a
competitive basis contributes to the transparency of their selection and the involvement of broad

segments of the population in public control activities “°.

38 Order of the Ministry of Ecology and Natural Resources of Ukraine “On approval of the Regulations on Public
Environmental Inspectors” Ne 88 of 27.02.2002 88. URL: https://zakon.rada.gov.ua/laws/show/z0276-02#Text
39 Ibid.

40 Chopko, H. (2023). Public environmental control: legal aspects of its implementation and specific features.
Visnyk of the Lviv University. Series Law, Issue 77, 235-241. URL:
http://publications.Inu.edu.ua/bulletins/index.php/law/article/viewFile/12095/12410. P. 238.
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The idea of creating such an institute is interesting. People who understand
environmental issues, who are ambitious, want to help promote environmental protection in the
area where they live and to help prevent environmental crimes can really bring a lot of benefit
to the region. But this institute should still, in our opinion, be at least a little paid. This would
encourage people to get involved as public environmental inspectors. Alternatively, local
governments could provide funding, since they are interested in environmental protection,
particularly within their territories. Public environmental inspectors help protect water
resources, forests, rivers, and land resources from pollution, poaching, and logging. As this
work is performed beyond regular working hours and serves the public good, it deserves at least
a modest remuneration.

In 2021 there were about 500 such inspectors operating throughout Ukraine. And the
State Environmental Inspectorate continued to work on expanding this network. It included
powerful and authoritative eco-activists, environmental specialists and concerned citizens *'.
The most common offenses, which are discovered by them: violation of hazardous waste
disposal rules, illegal export of hazardous waste, illegal dumping of pollutants into water
bodies, illegal import of prohibited chemicals, violation of drinking water standards, animal
cruelty, poaching, pollution or destruction of protected areas 2.

In 2024, public inspectors in Ternopil drew up 55 protocols, on the basis of which 55
individuals were held administratively liable and fined a total of almost UAH 30,000 (USD
718) 4. This is one example that proves that the institute of public environmental inspectors
really works.

Its biggest advantage is the ability to instantly respond to a detected violation of
environmental law. Such an opportunity is not within the powers of any other environmental
protection body. In practice, local communities often encounter violations of environmental
legislation that they are unable to promptly influence or prevent. Among the existing
instruments of public control in the field of environmental protection are: citizens' appeals to
the State Environmental Inspectorate regarding violations of environmental legislation, the

activities of public inspectors, and the possibility of involving full-time ecologists in the

4 Who and how can become a public environmental inspector? (2021).
URL: https://eco.rayon.in.ua/news/402670-zakhist-dovkillya-khto-i-yak-mozhe-stati-gromadskim-inspektorom
42 Ministry of Environmental Protection and Natural Resources of Ukraine. How to become a public inspector?
(2025). URL: https://mepr.gov.ua/biznesu/pryrodoohoronnyj-naglyad/najbilsh-chasti-zapytannya/

4 In the Ternopil region, public environmental inspectors drew up protocols for 55 violators. (2025).
URL: https://ternopoliany.te.ua/zhittya/98853-na-ternopilshchyni-hromadski-inspektory-u-sferi-ekolohii-sklaly-
protokoly-na-55-porushnykiv
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activities of united territorial communities. The mechanism for citizens' appeals to the State
Environmental Inspectorate requires a clear identification of the violated environmental norms
and a thorough understanding of the relevant legislation. Such appeals cannot be anonymous,
which in some circumstances may expose individuals to the risk of retaliation by violators. This
method is not effective enough, and if, as a result of an unscheduled inspection, the State
Environmental Inspectorate inspectors fail to identify the declared violation, the initiator of
such an inspection will be obliged to pay an administrative fine. For example, in November
2020, the State Environmental Inspectorate recorded an appeal from citizens regarding a
violation of waste management rules by the collective enterprise “Mykolaiv Inter-farm Road
and Construction Site No. 38”, which was engaged in the extraction of construction sand. As a
result of an unscheduled inspection by the State Environmental Inspectorate, this violation was
not recorded because the inspection was carried out after a warning and the alleged violators
had enough time to take preventive measures .

In Latvia public volunteer environmental inspectors assist the State Environmental
Service in detecting minor environmental offences as well **. They are mainly involved in
detecting such offenses like illegal fishing and littering. In 2021 54 public volunteer
environment inspectors had participated in fishing inspections *°.

Estonia provides an opportunity for citizens to contribute to biodiversity conservation
by serving as public volunteer environmental inspectors. These individuals may assist
government bodies in supervising compliance with environmental regulations through
reporting threats to habitats and participating in the protection of semi-natural communities *.
An example of good practice is Vabatahtlik Kalakaitse, an Estonian grassroots volunteer fish
protection organization, which began as a small initiative by nature-minded enthusiasts and has

developed into one of Estonia’s most prominent citizen-driven conservation movements.

Today, volunteers undertake essential work to protect the country’s rivers, lakes, and coastal

4 Haulyak, O., Ivanov, E., Blazhko, N., Polunina, O., Haulyak, Y. (2020). Nature protection in the field of mineral
extraction in Ukraine: regulatory aspects and application practice.
URL: https://www.prostir.ua/?news=hromadskyj-kontrol-u-haluzi-ohorony-navkolyshnoho-seredovyscha

4 Latvian State Environment Service continues battling illegal fishing. (2021). URL: https:/bnn-
news.com/latvian-state-environment-service-continues-battling-illegal-fishing-221294

46 Ibid.

47 Volunteer Abroad Estonia: Nature Conservation. (2025). URL: https://www.natucate.com/en/trips/volunteer-
abroad-estonia-nature-conservation
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ecosystems. These volunteers assist in night-time patrols, raise public awareness about
environmental protection and contribute to the protection of Estonia’s aquatic habitats 4.

Thus, the institute of public volunteer environmental inspectors illustrates how
involvement of the public concerned can help to apply procedural environmental human rights
in practice. By empowering citizens to act as guardians of nature, the state strengthens
environmental legal enforcement and, as a result, ensures an increase in the level of protection
of environmental human rights. To maximize effectiveness, modest remuneration or public
volunteer environmental inspectors could increase their participation in environmental
protection.

A separate issue worthy of attention is the need to create specialized environmental
courts that would deal exclusively with environmental cases. Nowadays, more and more
scholars are inclined to support this approach. They believe that it will increase the effectiveness
of environmental human rights protection and also to speed up the process of considering this
type of cases.

For example, George P. Smith II. justifies the need for the creation of special
environmental courts by the need of judges who resolve environmental disputes to master
specific scientific issues that general jurisdiction judges do not possess. State bar association
continuing legal education programs can help judges to acquire the necessary knowledge #°. It
is difficult to disagree with the scholar that such training can be provided specifically for judges
of specialized courts.

Scott C. Whitney acknowledges the possibility of pressure on specialized environmental
courts from the side of industry °°. However, it proves that the effectiveness of the judicial
system cannot be impaired by their creation and, according to the scholar, there is no need to
fear that environmental courts will not have sufficient institutional capacity to withstand this
pressure .

According to J. Michael Angstadt and Maddison S. Schink, environmental courts could

complement the development of environmental law >2. Thus, based on their research, scientists

48 Pampolina, Lily. (2025). The volunteer organisation guarding Estonia’s rivers. URL: https://eurofish.dk/the-
volunteer-organisation-guarding-estonias-rivers/

¥ Smith II, George P. (1973). Does the Environment Need a Court? Judicature, 57, 150-153.
URL: https://scholarship.law.edu/cgi/viewcontent.cgi?article=1718&context-scholar. P. 153.

30 Whitney, Scott C. (1973). The Case for Creating A Special Environmental Court System - A Further
Comment, Wm. & Mary L. Rev., 15, 33-56. URL: https://scholarship.law.wm.edu/wmlr/vol15/iss1/3/. P. 55.
SUTbid. P. 56.

52 Angstadt, J. Michael, Schink, Maddison S. (2023). Specialist environmental courts and tribunals: A systematic
literature review and case for earth system governance analysis. Earth System Governance,

21



prove that specialized courts will contribute not only to more efficient trial of environmental
cases, but also to the development of environmental science.

Smith, D. C. argues that environmental courts add additional expertise to the resolution
of environmental cases >*. Nicholas A. Robinson proves that environmental courts help improve
the state of the environment and strengthen the rule of law >*.

Brian J. Preston points out that unlike general jurisdiction courts, which are conservative
and slow to change, environmental courts, as separate courts, are much more flexible and
innovative >°, which should undoubtedly also be attributed to the advantages of this type of
courts. The scholar also highlighted certain characteristics that environmental courts should
have. Among these characteristics, it is worth highlighting the requirement that they should
enjoy comprehensive jurisdiction with respect to the administrative, civil and criminal
enforcement of environmental laws °.

According to the UNEP, specialized environmental courts and tribunals contribute to
implementation SDG Goal 16 — to provide access to justice for all and build effective,
accountable and inclusive institutions at all levels. According to it, there are over 1,200
specialized environmental courts in 44 countries at the national or state/provincial level, with
20 additional countries discussing or planning their creation >’.

We will give some examples of specialized environmental courts in individual countries
to demonstrate their features.

In the state of Vermont (USA) there is an Environmental Division, which is a statewide
court which deals with environmental law cases. This division hears appeals and enforcement

actions that include:

appeals from municipal panels;

Volume 18. URL: https://www.sciencedirect.com/science/article/pii/S2589811623000290

33 Smith, D.C. (2018). Environmental courts and tribunals: changing environmental and natural resources law
around the globe. Journal of Energy & Natural Resources Law, 36(2), 137-140.

34 Robinson, Nicholas A. (2012). Ensuring Access to Justice Through Environmental Courts. Pace Environmental
Law Review, Volume 29, Number 2.
URL.: https://digitalcommons.pace.edu/cgi/viewcontent.cgi?article=169 1 &context=pelr

55 Preston, Brian J. (2012). Benefits of Judicial Specialization in Environmental Law: The Land and Environment
Court of New South Wales as a Case Study, Pace Environmental Law Review, 396.
URL.: https://digitalcommons.pace.edu/cgi/viewcontent.cgi?article=1692&context=pelr. P. 44.

56 Preston, Brian. (2014). Characteristics of Successful Environmental Courts and Tribunals. Journal of
Environmental Law, 26. URL: https://papers.ssrn.com/sol3/papers.cfm?abstract id=2770879

7 UNEP. (2016). Environmental Courts & Tribunals: A Guide for Policy Makers.
URL: https://www.unep.org/resources/report/environmental-courts-tribunals-guide-policy-makers
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appeals arising from Act 250 decisions (it is a Vermont law passed in 1970 that aims to
protect natural resources and strike a balance between the well-being of the city and a healthy
and safe environment) *%;

appeals from the Agency of Natural Resources and Land Use Review Board;

municipal enforcement actions;

agency of Natural Resources and Land Use Review Board and enforcement actions >°.

Most of this court's hearings are held remotely with using video conferencing, except
when the judge requires the party to appear in court in person, or when it is necessary to provide
evidence. If a courtroom hearing is necessary, it is held in the area where the case began so that
litigants do not need to travel a big distance, which undoubtedly makes the litigation easier for
the parties . The court hears from 44 to more than 100 cases per year °!.

Some representatives draw attention to the complexity of the legal proceedings before
the aforementioned court and the need to have a legal advisor to assist in the case . But
environmental cases are always complex and without the necessary knowledge (primarily on
environmental legislation) it is difficult to defend one's rights. This once again proves the need
to create separate courts specializing in environmental issues and the protection of
environmental human rights.

An interesting practice is the assessment by state bodies of the effectiveness of
environmental legislation and mechanisms for its enforcement. Based on this assessment,
improvements in environmental protection are proposed .

India also has a specialized court that deals with environmental issues — National Green
Tribunal. It was established in 2010 by the adoption of the National Green Tribunal Act. The
court hears cases related to environmental protection, conservation of forests and other

resources, protection of environmental human rights, as well as compensation for violations of

>8 Vermont Natural Resources Council. What is Act 250? (2025). URL: https://vnrc.org/act-250/

% Vermont Judiciary. Environmental Division. (2025). URL: https://www.vermontjudiciary.org/environmental

60 Ibid.

SIJUSTIA US Law. Vermont Superior Court, Environmental Division Decisions. (2025).
URL: https://law.justia.com/cases/vermont/environmental-court/

©2SRH Law. Legislative Report on Vermont’s Environmental Permitting — Potential for Dissolution of
Environmental Court and Natural Resources Board. (2012). URL: https://www.srhlaw.com/legislative-report-
provides-insight-on-shumlin-administrations-review-of-environmental-permitting-focus-is-on-permit-appeals-
possible-dissolution-of-environmental-court-and-natural-resource/

83 Report on Improving Vermont’s Environmental Protection Process Legislative Report Prepared Pursuant to
JRH.19 (R-264). URL: https://studiesandreports.ccrpevt.org/wp-
content/uploads/2017/01/LegislativeReport ImprovingEnviroProtProcess 20111216.pdf
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these rights. The judges have the interdisciplinary knowledge necessary to consider
environmental cases ®*.

The National Green Tribunal Act of 2010 empowers the court to regulate its own
procedural issues, i.e. the provisions of the Civil Procedure Code and the Indian Evidence Act
of 1872 do not apply. In this case, the court is guided by the principles of natural justice. This
approach is justified, since environmental cases have significant specificity. The court
establishes the parties to the dispute, responds to them with prompt responses by e-mail, which
saves time. The court also considers notifications of significant environmental damage, even if
no lawsuit has been filed, which is also a very interesting practice worth following. If the court
considers it appropriate, it applies to the relevant state authorities for reports, as well as to
experts. Moreover, the court issues executive orders to state authorities to take necessary
measures, including actions aimed at the reduction of pollution .

A notable practice involves appointing individual members or committees to oversee
the timely implementation of court orders. When deemed appropriate, the committees may
include former high court judges and former experts in the relevant fields. As in the Vermont
Environmental Court, cases may be heard by videoconference . The court is guided by its own
special procedural rules. A lawsuit can be filed without a lawyer ¢’. The Court, through its
practice, influences the interpretation of principles of environmental law, such as the concept
of sustainable development, precautionary principle, principle of intergenerational equality,
public trust doctrine and polluter pays principle .

One of the most prominent environmental cases decided by the Supreme Court of India
is the case M.C. Mehta v. Kamal Nath (1997). This case significantly influenced the
development of environmental jurisprudence in India through the formation of the “public trust
doctrine” . In this case, the Ministry of Environment granted a private company permission to
lease forest land and build a hotel complex along the river. The company carried out dense
cementing of embankments along the Beas River, which led to a change in its course and

washing away of adjacent lawns, and soon to major floods. The plaintiff based his claim on the

% National Green Tribunal. (2025). URL: https://www.greentribunal.gov.in/about-us

5 Ibid.

% Ibid.

%7 Ibid.

% Singhal, Jash. (2025). Environmental Justice in India: Legal Frameworks and Recent Judicial Interventions.

URL: https://lawyersarc.in/environmental-justice-in-india/
%  Sengupta, Archita. (2022). Case analysis: M.C. Mehta v. Kamal Nath & Ors, 1996.

URL: https://www.juscorpus.com/case-analysis-m-c-mehta-v-kamal-nath-ors/
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violation of the ecological balance of the environment and the violation of the natural conditions
of the river and, as a result, the right to live a healthy life without the pollution of the
environment. This right has been recognized as a fundamental right of every citizen. The judges
who considered the case applied the “public trust doctrine”, cancelled the permission to use the
land and obliged the company to restore the previous state of the environment and compensate
for the damage. The riverbank was to be open for public use. Public trust doctrine increases the
efficiency of India’s environmental legislation and obliges the state to protect natural
resources '°.

The National Green Tribunal has recognised that this doctrine applies to climate cases.
Although the case was dismissed on procedural grounds, it is significant, firstly, because it
extends the doctrine to climate cases and secondly, because it recognises the role of young
people in climate cases, as the case was brought by a nine-year-old climate activist, Ridhima
Pandey, who sought greater action by India to tackle climate change and to amend the
Environment (Protection) Act of 1986 to include climate as a component of the term
“environment”. The main argument of the claimant was that all children have the right to a
healthy environment under the principle of intergenerational equality. Children are the most
affected by climate change. India is the third largest producer of CO2 (after China and the
USA), so the above-mentioned rights of children are not protected. The court found that the
Paris Agreement is being implemented by the Indian government and therefore the case was
closed.

Thus, we can conclude that specialized environmental courts strengthen the protection
of environmental human rights by ensuring more professional and informed decision-making
and incorporating expert panels. Their procedures can be adapted to the specific needs of
environmental litigation, including faster resolution of cases and simplified access to justice.
This is particularly important where delays may worsen the state of environment or even lead

to irreversible consequences.

70 Supreme Court of India. M.C. Mehta v. Kamal Nath ((1997) 1 SCC 388). Judgment.
URL: https://www.lawfinderlive.com/archivesc/115168.htm?AspxAutoDetectCookieSupport=1
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1.3. The Right to Food and International Legal Protection against Desertification

One of the global problems of humanity, which threatens the human right to food, is
desertification. The population needs productive land capable of restoration. Therefore, high-
quality legal regulation of land protection from desertification is needed at the international and
national levels, as well as the development of international standards in the field of adaptation
of agriculture to climate change, ensuring monitoring of land quality, the implementation of
control over the activities of agricultural producers, holding agricultural producers accountable
for violations of legislation in the field of land use, reproduction and protection.

As of today, desertification is one of the world's most global economic problems.
According to the UN, 3.2 billion people, or almost one third of the global population, are
affected by desertification and land loss. The loss of land through drought and desertification,
which is being driven, in part, by climate change, can have huge impacts on agriculture,
development, migration and national and regional economies and sometimes leads to
conflict 7!, Out of 1.84 billion people, 4.37% are exposed to severe or extreme drought 72,
Though desertification affects Africa the most, where two-thirds of the continent are deserted
or drylands, this problem is not unique to Africa ’. Desertification leads to increased poverty
(particularly in rural areas) along with declining biodiversity and reduced access to water
resources.

According to FAO, land degradation results from a combination of factors. The causes
of desertification include natural drivers, such as soil erosion and salinization, however, human
activities such as excessive cultivation of land, deforestation, overgrazing, and irrigation in
violation of norms and requirements, are now among the leading contributors ’*. Climate
change, which is also a consequence of human activity, also contributes to desertification.
Therefore, with the availability of high-quality international and national legislation, it is
possible to restore and protect land resources and territory, which are necessary to ensure
biological diversity.

The UN Convention to Combat Desertification (UNCCD), whose objective is to

“combat desertification and mitigate the effects of drought in countries affected by severe

7l United Nations. (2024). One third of global population affected by desertification and land loss.
URL: https://news.un.org/en/audio/2024/06/1151111

72 Interactive LDN Targets and Actions Explorer. (2025). URL: https://data.unccd.int/ldntargets

73 UNCCD FAQ. (2025). URL: https://www.unccd.int/unccd-faq

FAO wams of “silent crisis as land degradation threatens  billions.  (2025).
URL: https://news.un.org/en/story/2025/11/1166251
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drought or desertification” 7

, establishes the implementation of integrated strategies that, in
the long term, maintain and improve land productivity, conserve and make sustainable use of
soil and water resources, and restore areas degraded by desertification. All of this is aimed at
promoting sustainable development in the affected areas and improving the living conditions
of the population °.

In 2017 the FAO adopted Voluntary Guidelines for Sustainable Soil Management ’.
The FAO Voluntary Guidelines are science-based international standards that set the direction
for sustainable soil management. Their main advantage is their universality. At the same time
their main disadvantage is their voluntary nature and dependence on the political will and
resources of separate states.

Unfortunately, the above Voluntary Guidelines are still under-applied. One of the
reasons for this situation is the lack of political incentives. Therefore, we believe that it is
necessary to strengthen cooperation in this area at the international level and exchange best
practices.

In 2024 the Council of the EU adopted conclusions urging a comprehensive EU-wide
action plan aimed at combating desertification, land degradation and drought, with a goal of
building resilience to drought and achieving Land Degradation Neutrality (LDN) by 2030 78,
This EU-wide action has not been adopted yet. In each case, as we can see, it was recognized
at the EU level that there was an increase in the severity of desertification and the need for a
unified fight against this problem at the European level.

One of the most progressive countries in terms of protection of land from desertification
is Spain. Therefore, we will focus on its experience. In Spain in 2022 the National strategy to
combat desertification was adopted. It is based on the following principles:

a systemic and interdisciplinary approach: desertification is a complex and multifaceted
phenomenon that must be addressed through an integrated and interdisciplinary approach that
considers the different components that make up the land: soil, water, vegetation and other

components of the biota and their interrelationships, as well as the demands and needs that

75 United Nations Convention to Combat Desertification. (1994).

URL: https://www.unccd.int/resource/convention-text

76 Order TED/776/2025, of July 8, which updates the National Strategy to Combat Desertification in accordance
with the provisions of Law 43/2003, of November 21, on Forests, and approves its Implementation Plan for the
period between 2025 and 2027. (2025). URL: https://www.boe.es/diario_boe/txt.php?id=BOE-A-2025-15140

7 FAO. (2017). Voluntary Guidelines for Sustainable Soil Management.
URL.: https://openknowledge.fao.org/server/api/core/bitstreams/9a5b9373-3558-43b3-b732-
f69326a7314d/content

78 Combating desertification in the EU: Council urges action for a sustainable future. (2024).
URL: https://www.consilium.europa.eu/en/press/press-releases/2024/10/14/combating-desertification-in-the-eu-
council-urges-action-for-a-sustainable-future/
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society has for the land's resources and the goods and services derived from them for the
sustainability of development and human well-being;

territoriality and landscape scale: implementation must be done at the landscape scale,
considering each of its component units, their interrelationships, and ecological and
biogeochemical processes, so that different orientations and interests can be combined while
maintaining and improving the land's natural capital and the flows of goods and services;

precautionary principle: when the analysis and assessment of desertification risk
conclude that there are reasonable grounds to fear the deterioration of the condition and state
of the natural resources associated with the land, land protection measures will be adopted even
without absolute scientific evidence;

seeking synergies: solutions based on the management and sustainable use of land will
be promoted to, together with other strategic environmental instruments, create multifunctional
landscapes that maximize the conservation of natural resources, facilitate the conservation of
biodiversity, contribute to climate change mitigation and adaptation, and provide a sustainable
economic benefit;

scientific evidence (the Strategy is based on the best available science, whose results are
accessible and usable in decision-making processes);

cross-cutting and multi-sectoral integration: the fight against desertification requires the
incorporation into sectoral policies of scientific and technical criteria that consider the effects
of these policies on land resources, in order to ensure the coherence and alignment of the
objectives of all policies related to the use and exploitation of land resources and to avoid
undesirable or unforeseen effects;

shared governance and multi-scale cooperation: the Strategy will promote public
participation and cooperation for effective governance and the sharing of power and
responsibilities among different territorial levels, strengthening territorial cohesion.

participation and social responsibility: development of mechanisms that facilitate the
involvement of stakeholders;

adaptive management: the Strategy is a flexible document that allows action in an
environment of uncertainty and complexity, and to respond to future changes in climatic,
ecological, social, economic, and cultural conditions;

intergenerational nature: the Strategy seeks to integrate economic and social
development within the limits of the land's potential capacity to avoid transferring the impacts

of overexploitation to new generations;
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inclusivity and gender perspective: the Strategy will promote the inclusion of a gender
perspective at all levels of decision-making;

international dimension: the Strategy will contribute to the objectives of other
international treaties and conventions on the environment and sustainable development ”°.

Maria Medina Vidal highlighted the following most important provisions of the
Strategy: developing an Implementation Guide; including restoration of land affected by
desertification into the National Restoration Plan (NRP); updating the National Plan for Priority
Actions in hydrologicalforestry restoration, erosion control, and desertification prevention;
launching a National Soil Inventory; developing the Desertification Atlas of Spain; creation of
a National Committee to Combat Desertification; creation of a national Advisory Body to
Combat Desertification; creation of a Technical Unit to Combat Desertification; participatory
preparation of the reporting to the UNCCD; increased support for active participation in the
UNCCD ™.

Thus, as we can see Spain's 2022 National Strategy to Combat Desertification represents
one of the most comprehensive and forward-looking policy frameworks in Europe. Built on
principles of interdisciplinarity, territorial and landscape-scale planning, precaution, scientific
evidence, inclusivity, and shared governance, the Strategy recognizes desertification as a
complex socio-ecological challenge that demands coordinated action across sectors and levels
of government. Its emphasis on adaptive management, intergenerational responsibility, and
alignment with international environmental commitments positions Spain as a leader in
sustainable land governance. Its holistic approach offers a model that other countries facing
similar risks can adapt.

National Strategy and Action Plan for Combating Desertification 2024-2030 of Turkey
provide for the analysis of legislative framework on desertification/land degradation and
institutionalization of control mechanisms 8!. Moreover, data produced by monitoring systems
should be reported periodically ®2. The Directorate General of Combating Desertification and
Erosion under the Ministry of Environment, Urbanization and Climate Change was created.

Among its duties and authorities belong: to combat desertification and erosion with a focus on

7 Estrategia Nacional de Lucha contra la Desertificacion. (2022). https://www.unced.int/sites/default/files/2023-
04/Spain%20-%20National%20Strategy%20t0%20Combat%20Desertification.pdf. P. 34-36.

80 Maria Medina Vidal. (2025). International good practices in the development and implementation of UNCCD
National Action Plans. Spain’s National Strategy to Combat Desertification. 1st Implementation Plan 2025-2027.
URL: https://www.optain.eu/sites/default/files/04 MEDINA VIDAL.pdf

81 CMUSEP. (2024). National Strategy and Action Plan for Combating Desertification 2024-2030, General
Directorate of Combating Desertification and Erosion Publications, Ankara.
URL: https://www.unccd.int/sites/default/files/2025-04/CMUSEP_INGILIZCE 281124.pdf

82 Ibid. P. 19.
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the integrity of river basins, develop integrated rehabilitation plans and projects aimed at
controlling avalanches, landslides, and floods, conduct the necessary studies and project work
for these initiatives, implement the projects, monitor their progress, provide project support to
relevant institutions, and facilitate cooperation and coordination among organizations to
establish policies and strategies related to these actions and operations; to plan for the
enhancement of watersheds at both national and regional levels to address desertification and
erosion, and to define corresponding policies and strategies; oversee the sending of satellites
and the provision of satellite data for combating desertification and erosion, as well as for
climate and environmental action purposes 3. National Strategy and Action Plan for Combating
Desertification 2024-2030 represents a significant institutional and governance upgrade in the
country’s approach to land degradation. This institutionalization of responsibilities reduces
fragmentation and strengthens accountability.

In 1999 National action programme to combat drought and desertification was adopted
in Italy . This was the first document adopted by Italy in the field of combating desertification.
The adoption of this National action programme was a significant step forward in overcoming
the problem of land degradation, but is no longer sufficient to ensure EU initiatives. It does not
contain clear budgetary commitments and implementation timeline.

Greek National action plan for combating desertification was adopted in 2001 3. It
defines principles, identifies risks, and outlines measures in the threatened areas (measures
concerning the agricultural sector, measures related to the forest sector, measures concerning
fauna, measures concerning the stock-raising sector, measures concerning the water resources
sector, measures concerning the socio-economic sector). Greece faces rapidly intensifying
desertification, and the National action plan for combating desertification has not been
modernized to match the scale of the problem. For example, provisions on monitoring are
outdated, temporal and spatial programming of measures and actions are too general.

As we can see, the content of national plans and strategies for combating desertification
in different states is different. Spain’s National strategy to combat desertification of 2022 is
well-developed in terms of scope, detail and operational depth. At the same time in a significant
number of states, national plans and strategies no longer meet modern needs. Among the

shortcomings are often weak monitoring mechanisms, or their absence altogether, failure to

8 Ibid. P. 21-22.

8 National action programme to combat drought and desertification. (1999).
URL: https://www.unccd.int/sites/default/files/naps/italy-eng2000.pdf

85 Greek national action plan for combating desertification. (2021).

URL: https://www.unccd.int/sites/default/files/naps/greece-eng2001.pdf
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regulate the issue of liability for violations of legislation in the field of land use and
reproduction, lack of provisions on financing, lack of reporting obligations, measures in the
threatened areas also vary and often contain too general recommendations. Therefore, in our
opinion, it is necessary to strengthen international cooperation and exchange of experience, as
well as the development of international standards in this area. FAO Voluntary Guidelines for
Sustainable Soil Management of 2017 provide principles of soil protection, encourage states to
integrate soil protection into policy, but does not contain implementation mechanisms or
operational plan. Therefore, provisions of the guidelines should be supplemented.

Another important issue is the adaptation of agriculture to climate change. The EU
Strategy on Adaptation to Climate Change explicitly includes agriculture as a priority sector for
climate-resilience measures. It speaks about the necessity of further development and
implementation of adaptation strategies and plans at all levels of governance %¢. According to
the European Commission, the Common Agricultural Policy (CAP) after 2027 aims to
strengthen the resilience of European farming between 2028 and 2034 *’. Rules for the Land
Use Sector 2021 to 2025 speaks about necessity to “optimise land use planning and identify
win-win practices” %%,

Regulation (EU) 2024/1991 of the European Parliament and of the Council of 24 June
2024 on nature restoration and amending Regulation (EU) 2022/869 aims to ensure restoration
of ecosystems in order to ensure biodiversity and resilience. It establishes an obligation for EU
member states to set effective and area-based restoration measures to cover at least 20% of land
by 2030, and all land by 2050 *. It introduces binding targets but still leaves substantial
flexibility to member states.

As we can see, the EU’s provisions on adaptation of agricultural practices to climate
change are broad, because the EU sets the framework, while member states should establish

specific measures for resilient agricultural practices. At the same time EU legislation does not

86 Communication from the Commission to the European Parliament, the Council, the European Economic and
Social Committee and the Committee of the Regions Forging a climate-resilient Europe - the new EU Strategy on
Adaptation to Climate Change. (2021). URL: https://eur-lex.europa.cu/legal-
content/EN/TXT/?uri=COM:2021:82:FIN. Para 7.

87 European Commission. (2025). Future CAP proposal aims to protect Sustainability and Resilience in Farming.
URL: https://agriculture.ec.europa.eu/media/news/future-cap-proposal-aims-protect-sustainability-and-
resilience-farming-2025-10-24 en

88 Regulation of the European Parliament and of the Council amending Regulations (EU) 2018/841 as regards the
scope, simplifying the compliance rules, setting out the targets of the Member States for 2030 and committing to
the collective achievement of climate neutrality by 2035 in the land use, forestry and agriculture sector, and (EU)
2018/1999 as regards improvement in monitoring, reporting, tracking of progress and review. (2021).
URL.: https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:5202 1 PC0554. Para 1.5.2.

8 Regulation (EU) 2024/1991 of the European Parliament and of the Council of 24 June 2024 on nature restoration
and amending Regulation (EU) 2022/869. (2024). URL: https://eur-lex.europa.eu/eli/reg/2024/1991/0j/eng
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specify which restoration methods should be used, and which agricultural practices member
states should prioritize.

FAO guidelines (Voluntary Guidelines for Sustainable Soil Management, FAO
Climate-Smart Agriculture Framework) are influential, but they are not detailed enough to
function as a full international standard for adaptation of agricultural practices to climate
change. That is why we think that adoption of international standards in this sphere is also
necessary.

Unfortunately, there are no binding international instruments that require states to
monitor soil quality. FAO Voluntary Guidelines for Sustainable Soil Management of 2017
encourage monitoring, but this is only a recommendation without setting specific indicators.
This is not enough to ensure the protection of land resources and reverse global soil degradation.

On the basis of the decisions taken by the 12th session of the Conference of Parties to
the UNCCD (COP.12) Land Degradation Neutrality (LDN) indicators were adopted *°. They
are recommended under the UNCCD framework and are voluntary for target-setting, but they
do not create binding legal obligations. Harmonized monitoring standards are necessary,
because comparable data would help to better regulate obligations of states and monitor their
implementation.

Australian National Soil Strategy prioritize enhanced soil-data collection and reporting

I soil

mechanisms according to the UNFCCC and Convention on Biological Diversity °
innovation and stewards, enhancing soil ecosystem services, and maximizing resource use
efficiency — for example, maintaining year-round vegetation and ground cover, increasing areas
of rehabilitated and replanted native vegetation, maintaining or improving soil structure,
minimizing soil disturbance, minimizing acidification in low-pH soil, reducing soil
contamination, and encouraging soil organic carbon and biota. °2.

The EU adopted the Directive 2025/2360 on soil monitoring and resilience (Soil
Monitoring Law), which obliges states to monitor and assess soil health across their territories
using common soil descriptors *°. This regional international legal regulation is a very good

example. A similar document should be adopted at the international level. International legal

regulation of soil-quality monitoring is necessary.

% LDN methodological note. (2015). URL: https://www.unccd.int/resources/publications/ldn-methodological-
note
ot Australian Government. National Soil Strategy. (2021).
URL.: https://www.agriculture.gov.au/sites/default/files/documents/national-soil-strategy.pdf. P. 38.

2 Ibid. P. 40.

% Directive (EU) 2025/2360 of the European Parliament and of the Council of 12 November 2025 on soil

monitoring and resilience (Soil Monitoring Law). (2025). URL: https://eur-lex.europa.eu/eli/dir/2025/2360/0j/eng
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The importance of preserving lands important for biological and landscape biodiversity
should be highlighted. Let us give the most successful examples of foreign legislation. Federal
Act on the Protection of Nature and Cultural Heritage of Switzerland adopted in 1966 and
amended in 2022 is aimed at protection of biological diversity. Articles 23n and o establish the
duty of due diligence, including traditional knowledge (23p), and express the possibility of this
applying to genetic resources in Switzerland (23q). It also establishes fines and criminalization
incurred with infringement °*. Conservation Act of New Zealand of 1987 distinguishes
wilderness areas, which indigenous natural resources should be protected. No livestock,
vehicles, or motorized vessels (including hovercraft and jet boats) shall be allowed to be taken
into or used in it and no helicopter or other motorized aircraft shall land or take off or hover for
the purpose of embarking or disembarking passengers or goods in it *°>. According to Section
12 of the Nature Diversity Act of Norway, to prevent or reduce harm to biological, geological,
or landscape diversity, industrial and other activities should use environmentally sound
methods, technologies, and locations. These choices must be based on a broad assessment of
past, current, and future impacts on nature, as well as relevant economic factors, so that they
provide the best overall outcome for society 6. These examples confirm that successful foreign
legislation combines strict protection of sensitive areas with proactive obligations on users and
operators, ensuring that biodiversity and landscape values are preserved not only through
prohibitions but also through responsible planning and sustainable decision-making.

Economic and legal mechanisms for stimulation of reproduction of low fertility are also
important. According to article 70 a of the Swiss Federal Act on Agriculture direct payments to
farmers (which can be considered as one of economic stimulation mechanisms) can be obtained
only if proof of ecological performance can be provided. Proof of ecological performance
according to the Act includes: appropriate conditions for livestock; balanced use of fertilizers;
an adequate proportion of land set aside for biodiversity; appropriate soil protection; specific
choice and application of plant protection products *’. According to Soil Contamination

Countermeasures Act of Japan of 2002 financial assistance is provided for soil-remediation

% Federal Act on the Protection of Nature and Cultural Heritage of Switzerland. (1922).
URL.: https://ampeid.org/documents/switzerland/federal-act-on-the-protection-of-nature-and-cultural-heritage/

95 Conservation Act of New Zeland. (1987).
URL: https://www.legislation.govt.nz/act/public/1987/0065/latest/DLM104684.html?search=ts act%40bill%40r
egulation%40deemedreg_Conservation+Act+1987 resel 25 a&p=1. Article 20 (3).

% Act of 19 June 2009 No.100 Relating to the Management of Biological, Geological and Landscape Diversity
(Nature Diversity Act). URL: https://www.regjeringen.no/en/documents/nature-diversity-act/id570549/

o7 Federal Act on Agriculture. (1998).
URL: https://lex.weblaw.ch/lex.php?norm_id=910.1&source=SR&lex_1d=20929&file=en-pdf file a.pdf.

Art. 70 a.
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(article 45 (i)) ®. The examples show that effective protection and restoration of soil quality

require both preventive ecological standards and economic incentives.

%8 Soil Contamination Countermeasures Act of Japan. (2002).
URL: https://www.japaneselawtranslation.go.jp/en/laws/view/2038/en
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CHAPTER 2. INTERNATIONAL LEGAL MECHANISMS FOR THE
PROTECTION OF THE ENVIRONMENTAL RIGHTS OF VULNERABLE
CATEGORIES OF THE POPULATION

2.1 International Standards in the Field of Protection of the Rights of Persons with
Disabilities and the Right to a Healthy and Safe Environment

Article 12 (1) of the International Covenant on Economic, Social and Cultural Rights of
1966 recognizes the right of each person to have access to the highest possible standards of
physical, as well as mental health. According to the 1975 Declaration on the Rights of Disabled
Persons, disabled persons have the same fundamental rights as other persons of the same age,
including the right to a decent life. Disabled persons have the right to treatment, rehabilitation
and social inclusion, education, vocational training, rehabilitation and assistance to enable them
to realize their full potential. The Declaration also enshrines the obligation of states to take into
account the needs of disabled persons in economic and social planning *°.

The World Programme of Action concerning Disabled Persons, adopted by the General
Assembly in resolution 37/52 of 3 December 1982, stressed the right of persons with disabilities
to enjoy equal opportunities with other citizens and to participate equally in the improvement
of living conditions which depend on the state of development of economy and social sphere.
According to the Programme of Action, rehabilitation measures which are taken for the purpose
of protection of people with disabilities are not satisfactory for achievement of the goals of “full
participation and equality”. Experience shows that the impact of disability on a person’s daily
life is largely determined by the environment %, This environment is undoubtedly also affected
by climate change.

The 1993 Standard Rules on the Equalization of Opportunities for Persons with
Disabilities were adopted taking into account the experience which was received during the

United Nations Decade of Disabled Persons (1983-1992). The political and moral basis of the

9 Declaration on the Rights of Disabled Persons. UN General Assembly resolution 3447 (XXX). (1975).
URL: https://www.ohchr.org/en/instruments-mechanisms/instruments/declaration-rights-disabled-
persons#:~:text=They%20have%20the%20right%2C%?20according,0f%20economic%20and%20social%20plann
ing.

100 United Nations World Programme of Action concerning Disabled Persons, adopted by the General Assembly
by resolution 37/52 of 3 December 1982. URL: https://disability-studies.leeds.ac.uk/wp-
content/uploads/sites/40/library/united-nations-world-programme.pdf. Bod 21.
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rules is the International Bill of Human Rights. They demand from the states to make strict
moral and political commitments and to implement measures with the aim to ensure that persons
with disabilities have the same opportunities as other persons. They set out important principle
of cooperation and require states to take responsibility, to act and highlight areas of crucial
importance which need improvements with the aim to ensure quality of life for the persons with
disabilities and to achieve their active participation in all spheres of life and their equality with
others. The rules list measures that states should implement to ensure the rights of people with
disabilities and emphasize the need for cooperation between state authorities and public
organizations. However, the issue of protecting of people with disabilities from climate change
is not addressed at all.

The 2006 Convention on the Rights of Persons with Disabilities, in its preamble, affirms
the universal nature, interdependence and interconnectedness of all human rights and freedoms
and the need to guarantee their full enjoyment to people with disabilities without discrimination,
and recognizes that disability is the concept which evolves and that the barriers that exist
between people with disabilities and the environment must be removed '°!. The Convention
contains a wide list of rights of persons with disabilities that countries must ensure: equality
before the law, liberty and security of person, independent living and inclusion in society,
freedom of expression and belief and access to information, the right to the highest standards
of health without discrimination (this high standard should be guaranteed to persons with
disabilities as well), the right to rehabilitation, the right to an adequate standard of living and
social protection, and many others.

According to article 25 of the Convention, the states undertake to take all appropriate
measures to ensure access to health care, including medical rehabilitation, that takes into
account the gender aspect. In particular, the states must

(a) provide persons with disabilities with the same scope, quality and standard of free
or affordable health care and programmes as are provided to others, including in the field of
sexual and reproductive health and public health programmes for the whole population;

(b) provide health care that persons with disabilities, including children and the elderly,
specifically need because of their disability, including early identification and, where

appropriate, intervention and services designed to minimize or prevent further disability;

101 Convention on the Rights of Persons with Disabilities. (2006). URL: https://www.ohchr.org/en/instruments-

mechanisms/instruments/convention-rights-persons-disabilities
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(c) provide such health care as close as possible to the person’s place of residence,
including in rural areas;

(d) require health professionals to provide persons with disabilities with the same quality
of care as that provided to others, including on the basis of free and informed consent, including
by raising awareness of the human rights, dignity, independence and needs of persons with
disabilities through professional training and the publication of ethical standards for both public
and private health care;

(e) prohibit discrimination against persons with disabilities in the provision of health
insurance and life insurance, where such insurance is permitted under national law, and such
insurance shall be provided in a fair and equitable manner;

f) prevent discriminatory denial of health care or health services or food and fluids on
the basis of disability.

Recognizing that disability is an evolving concept, the Convention prescribes a dynamic
approach that allows for adaptation over time and in different socio-economic conditions. In
light of climate change and its impact on people with disabilities, we believe that the scope of
state obligations towards people with disabilities extends to protecting their health from
increased temperatures, even though this right is not explicitly provided for in the Convention.

The 1989 UN Convention on the Rights of the Child, in Article 23, establishes the
obligation of states to ensure that a mentally or physically disabled child enjoys a full and decent
life in conditions that ensure dignity, promote self-reliance and enable the child to participate
actively in society. States recognize the right of a disabled child to special care and shall, within
their available resources, promote and ensure to the child and those responsible for him or her
the assistance required, appropriate to the child's condition and the circumstances of the parents
or others responsible for the child. Recognizing the special needs of a disabled child, the
assistance shall be provided free of charge, whenever possible, taking into account the financial
resources of the parents or others responsible for the child, and shall be designed to ensure
effective access by the disabled child to education, vocational training, health care,
rehabilitation, preparation for employment and recreation, in a manner conducive to the child's
fullest possible participation in society and the highest possible level of development of his or
her personality, including his or her cultural and spiritual development. A mentally or
physically disabled child shall enjoy a full and dignified life in conditions which ensure dignity,
promote self-confidence and facilitate his or her active participation in the life of the
community. Such a child has the right to special care and appropriate assistance from the state.

In order to meet the special needs of a disabled child, free and effective access to services in
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the fields of education, vocational training, medical care, rehabilitation, preparation for work
and access to recreational facilities must be ensured '°%.

Evacuation of citizens due to climate disasters is somewhat similar to the evacuation of
citizens during military conflicts, where people with disabilities should be provided with special
attention because of their limited capabilities. In Ukraine in 2022 the Methodological
recommendations for the evacuation of people with disabilities were prepared within the
framework of the project “Ensuring gender-sensitive inclusion of persons with disabilities in
humanitarian response” with the support of the United Nations Partnership on the Rights of
Persons with Disabilities (UNPRPD), implemented by the Joint Programme of UNDP, UN
Women, UN Children's Fund, and UN Population Fund. When developing the methodological
recommendations, the results of a rapid assessment of the experience of evacuation of persons
with disabilities in Ukraine as a result of military operations, conducted in the fall of 2022, as
well as recommendations from domestic volunteer and public organizations (associations), the
international humanitarian organization CBM of the US Department of Homeland Security,
were taken into account. The methodological recommendations are designed to help authorities
and legal entities prepare for evacuation, ensure the evacuation itself and the placement of the
population after evacuation in such a way that the rights and interests of people with disabilities
during the relevant processes are ensured at the proper level 1%,

According to the Methodological recommendations, checklist for considering the needs
of persons with disabilities when planning evacuation measures includes the following points:

1) persons with disabilities who may need assistance during evacuation are identified
and accounted for in advance, their needs are known;

2) members of the emergency and rescue team and those accompanying people with
disabilities are identified and prepared in advance (are trained and have first-aid skills,
communication skills for interacting with people with different types of disabilities (including
physical, mental, intellectual, or sensory disabilities) and are familiar with the use of assistive
devices for persons with disabilities.);

3) an appropriate early warning and notification system is in place: information and

notification of people with disabilities is provided in a timely manner and in accessible formats;

102 Convention on the Rights of the Child. (1989). URL: https://www.ohchr.org/en/instruments-
mechanisms/instruments/convention-rights-child

13 The Methodological recommendations for the evacuation of people with disabilities. (2022).
URL: https://www.undp.org/uk/ukraine/publications/metodychni-rekomendatsiyi-shchodo-evakuatsiyi-lyudey-z-
invalidnistyu
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4) evacuation routes are accessible and properly planned, when planning evacuation
measures, the movement routes, stopping places and their duration, location and equipment of
medical points, heating points, food, water supply points along the entire movement route must
be equally accessible to both persons without disabilities and persons with disabilities;

5) evacuation transport is available in sufficient numbers and is accessible and/or has
reasonable accommodation for people with disabilities to board/disembark;

6) accommodation centres (including entrances, toilets and showers) are architecturally
accessible to persons with disabilities and/or have reasonable accommodation for them %,

These methodological recommendations can be used in the development of national
action plans aimed at combating climate change and their consequences as well as international
standards in this sphere. Persons with disabilities should also be involved in the development
of these national action plans and international standards. This will help to better take into
account their needs and ensure the realization of their rights.

When we are looking at the advisory opinions of international courts on climate change
obligations, for example advisory opinion of the Inter-American Court of Human Rights which
contains detailed obligations of sates in the sphere of prevention climate change and countering

105 we do not find there detailed obligations of states towards persons with

its consequences
disabilities, although they should be there, since this category of persons requires special
protection. Instead, we find general provisions mainly concerning the obligation, that when
providing information or gathering data the persons with disabilities must be taken into
account 1%, Similar provision we can find concerning the right to social security protection ',
As a result, the rights of persons with disabilities are not integrated into national strategies on
climate change mitigation of individual states. Thus, according to the Status Report on
Disability Inclusion in National Climate Commitments and Policies developed by the
International Disability Alliance in 2022, the list of state parties to the UNFCC that refer to
persons with disabilities in their NDC or INDC includes only 35 states '%. Many of the

references to persons with disabilities, which can be found in states” INDCs and NDCs are too

broad in nature and do not contain concrete measures and as a result have no practical

104 Tbid.

195 Inter-American Court of Human Rights. Advisory opinion a0-32/25 of May 29, 2025 requested by the Republic
of Chile and the Republic of Colombia. URL: https://www.corteidh.or.cr/docs/opiniones/seriea_32 en.pdf

106 Tbid. Para 711 and 899.

107 Ibid. Para 764.

108 International Disability Alliance. Status Report on Disability Inclusion in National Climate Commitments and
Policies. (2022).
URL: https://www.internationaldisabilityalliance.org/sites/default/files/drcc_status report english 0.pdf
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significance. Overall, the analysis of NDCs, which is revealed in the Status Report,
demonstrates that states are neglecting their obligations to respect, protect, and fulfil the rights
of persons with disabilities in their responses to the climate crisis '*°. Furthermore, according
to the report, no state parties to the Paris Agreement currently refer to persons with disabilities
in their climate mitigation policies ''°. Therefore, adding to the Paris Agreement of provision
requiring from states consideration of the needs of persons with disabilities while developing
climate mitigation policies is necessary. And mention of persons with disabilities in them
cannot be general but must contain detailed provisions. As a result, states will be forced to take
into account the rights of persons with disabilities at least because of the reporting mechanisms.
As aresult, things should move in a positive direction. Adding of such provision to the UNFCC
will also not be superfluous, since the consideration of the needs of persons with disabilities in
the implementation of this convention is also at a low level.

Small island states should certainly pay more attention to the rights of persons with
disabilities, since the issue of climate change is most sensitive for them. However, for example,
the Kiribati Climate Change Policy, which was developed in 2018, does not mention persons
with disabilities. On the other hand, the lack of state obligations in relation to this group of
persons can be partly justified if the state has chosen a comprehensive approach to the issue of
climate change consequences. The issue of preventing climate change and overcoming its
consequences should be included in all sectors of the economy !''!. Therefore, international
cooperation is needed at the international level to exchange best practices, which, unfortunately,
are not developed in this sphere. In implementing such cooperation, it is necessary to involve
persons with disabilities.

We agree with the scholars (e.g., Stein Penelope J.S.), that further investigation in this
sphere with the aim of looking best practises is necessary ''?. Small island states need to
improve their strategies in the sphere of prevention of climate change ''*. Examples of good

practice can be found for example in Jamaica where for persons with disabilities the Early

109 Ibid.
10 Ibid.
1 Digability and climate change in the pacific. Findings from Kiribati, Solomon Islands, and Tuvalu. (2022).
URL.: https://pacificdisability.org/wp-content/uploads/2022/08/PDF-Final-Report-on-Climate-Change-and-
Persons-with-Disabilities.pdf

112 Stein, Penelope J.S. et al. (2024). Advancing disability-inclusive climate research and action, climate justice,
and climate-resilient development. The Lancet Planetary Health, Volume 8, Issue 4, 242 — 255.

113 Leal, Filho W., Krishnapillai, M., Sidsaph, H., Nagy, G.J., Luetz, J.M., Dyer, J., Otoara, Ha’apio M., Havea,
P.H., Raj, K., Singh, P., et al. (2021). Climate Change Adaptation on Small Island States: An Assessment of Limits
and Constraints. Journal of Marine Science and Engineering, 9(6). URL: https://www.mdpi.com/2077-
1312/9/6/602
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warning system was created, within which personnel training is also carried out ''*. In
Mozambique people with disabilities were involved into the monitoring of the situation in order
to assess the readiness to emergency situations ''>. On Ternate Island adaptive capacity of 60
villages was assessed and special methodology for this assessment was previously developed
116 Sharing experiences that have proven themselves in practice could help improve the

situation in this sphere.

2.2 International Legal Mechanisms of Protection of Environmental Rights of Women

In international law, there are a number of documents that directly or indirectly
recognize the environmental rights of women and, as a result, impose additional obligations on
states to protect this category of persons. Recognition of these rights for women by the
international community is important not only for ensuring gender equality. It also contributes
to environmental protection.

Convention on the Elimination of All Forms of Discrimination against Women of 1979
in Article 14 (2) (h) places an obligation on states to ensure that women, especially those living
in rural areas, have adequate living conditions, including housing, sanitation, water supply,

etc. 17

, thus prohibiting discrimination on the basis of gender and in the sphere of
environmental rights protection.

UN Environment Programme’s Global Gender and Environment Outlook (GGEO)
report stresses that the protection of gender equality and the protection of the environment must
go hand in hand, and that gender-and-environment approaches are essential to ensure
sustainable and equitable management of natural resources and the protection of ecosystems

18 According to the Outlook, gender equality is a driving force for social change, including

14 Mclymont-Lafayette, Indi, Wedderburn, Judith, Williams-Raynor, Petre, Mclymont-Lafayette, Indi,
Wedderburn, Judith, Williams-Raynor, Petre. (2014). Climate change, gender & persons with disabilities in small
island developing. Friedrich Ebert Stiftung (Jamaica and the Eastern Caribbean). URL: https://library.fes.de/pdf-
files/bueros/fescaribe/11389.pdf https://library.fes.de/pdf-files/bueros/fescaribe/11389.pdf

115 Spark. Inclusive Rural Transformation. Climate action: eight ways to include people with disabilities. (2023).
URL: https://sparkinclusion.org/learningcentre/climate-action-eight-ways-to-include-people-with-disabilities/

116 Ridwan Lessy, Mohammad, Lassa, Jonatan, Zander, Kerstin Katharina. (2025). Development of small island
vulnerability index to achieve sustainable development goals: Insight from Ternate Volcanic Island, Indonesia.
Environmental Challenges, 19. URL: https://www.sciencedirect.com/science/article/pii/S2667010025000514

7 Convention on the Elimination of All Forms of Discrimination against Women. (1979).
https://www.ohchr.org/en/instruments-mechanisms/instruments/convention-elimination-all-forms-
discrimination-against-women

18 UN Environment Programme. UN Environment Programme’s Global Gender and Environment Outlook
(GGEO). (2018). URL: https://www.unep.org/resources/report/global-gender-and-environment-outlook-ggeo
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on the path to sound environmental policies ''°. The Outlook cites interesting research findings
that show that involving women in the development of environmental legislation, or even
international treaties, would help raise standards in this sphere. In 2003, research showed that
women were 14% more likely to support legislation that would strictly prohibit the cruelty to
farmed animals, 19% were more likely to support legislation that would prohibit research on
laboratory animals, and 10% were more likely to support legislation that would prohibit all
hunting (28% of women compared to 18% of men) '?°. A study conducted in 2003 in the US
also showed that women are more progressive in the environmental sphere. The study showed
that 33 % of women were inclined to recognize the rights of animals and humans on an equal
level, while only 17 % of men were inclined to such legislative changes '*!. Therefore, ensuring
women's participation in the development of environmental policy, as well as their work in
bodies involved in natural resource management, is extremely important 22,

Despite some progress in achieving gender equality, progress in ensuring women’s
environmental rights is insufficient. For example, according to the research conducted and
presented in the UN Environment Programme’s Global Gender and Environment Outlook, only
37% of states guarantee the same rights to own, use and control land to both women and men,
the law of 4 % of states does not guarantee the same rights to own, use and control land to
women and men, or women have no legal rights to own, use and control land and in 59 % of
states the law guarantees the same rights to own, use and control land to women and men, but
there are some customary, traditional or religious practices that discriminate against women '%,

The 2015 Paris Agreement declares in its preamble that states, when taking action to
combat climate change, should respect, promote and take into account their international
obligations regarding gender equality, women's empowerment and intergenerational justice '*%.
The agreement thus recognizes gender inequality in the face of climate change and requires

states to take it into account in fulfilling its obligations under the agreement.

19 UNEP. (2016). Global Gender and Environment Outlook. United Nations Environment Programme, Nairobi,

Kenya. URL: https://www.genevaenvironmentnetwork.org/wp-
content/uploads/2020/05/gender and environment_outlook opt.pdf. P. 198.
120 Tbid. P. 39.

12l Moore, David W. (2003). Public Lukewarm on Animal Rights. https://news.gallup.com/poll/8461/public-
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122 UNEP. (2016). Global Gender and Environment Outlook. United Nations Environment Programme, Nairobi,

Kenya. URL: https://www.genevaenvironmentnetwork.org/wp-
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The Women’s Major Group (WMG) was created at the 1992 Earth Summit in Rio de
Janeiro, Brazil, where governments recognized women as one of the nine important groups in
society for achieving sustainable development. It is an official participant in the United Nations
processes on Sustainable Development and the focal point for UN-DESA, ECOSOC and the
General Assembly for all UN Sustainable Development policies. Since 1996, the Women's
Group has been actively participating in the processes of the United Nations Environment
Programme. It aims to empower women in global environmental policy. The group is open and
works with all interested organizations that support gender equality in achieving the Sustainable
Development Goals '?°.

The Women’s Major Group at UN Environment (WMG-UNEA) has as core mandate to
facilitate women’s civil society perspectives in the policy space and processes of the United
Nations Environment Assembly (UNEA). The WMG-UNEA cooperates closely with the WMG
working on the 2030 Agenda for Sustainable Development but has its own structure '?°. The
main goal of the WMG-UNEA is to bring a women's perspective on environmental protection
to the international community within the framework of UN environmental programs and the
United Nations Environment Assembly.

The UNEP began to recognize the importance of taking into account women's
perspectives and ensuring gender equality in environmental protection and achieving
sustainable development goals since 1985. This is evidenced by the fact that the UNEP decided
to adopt the Decision 23/11 on Gender Equality in the Field of Environment, which emphasizes
the importance of integrating women into environmentally significant decision-making and
incorporating gender aspects into environmental policies '*’.

It is difficult to disagree with scholars (e.g., O. Razumkov) who point out that currently,
women are more likely than men to adopt environmentally friendly practices: avoiding plastic
bags and disposable tableware, choosing products with less packaging and less harmful
household products. This is primarily due to the unequal distribution of household
responsibilities and the unpaid reproductive work traditionally performed by women, so the

increase in awareness of responsible consumption among men is closely related to the change

125 The Women’s Major Group. (2024). URL: https://womensmajorgroup.org/about-us-3/
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in social norms in society towards gender equality '?®. Therefore, undoubtedly, involving
women in decision-making in the environmental sphere is a positive experience.

At the 25th Conference of the Parties to the Framework Convention on Climate Change,
which was held on 2 Dec - 13 Dec 2019 the participants focused on gender equality and human
rights in the context of climate justice '*°. At the conference Enhanced Lima work programme
on gender and its gender action plan was enacted (Decision 3/CP.25) ', In this document the
connection between human rights, gender equality and climate change was affirmed and it was
recognized that taking into account gender aspects in the formation and implementation of
climate policy increases its ambition; therefore, states should involve women in its formation
and implementation. Countries were also called upon to strengthen support for women's
leadership in the fight against climate change, to strengthen information work in this area, and
to strive to achieve gender equality in the implementation of the UN Framework Convention
on Climate Change, as well as the Paris Agreement.

According to statistics provided by the ECOSOC, 80% of the population displaced
because of climate change are women and girls, and the risk of them dying as a result of natural
disasters is 14 higher compared to men '*!. Resolution of the ECOSOC E/2024/58 calls for
integrating gender questions into the United Nations policies and programs '*2. Gender
mainstreaming was on the ECOSOC agenda in 2025 as well '*3.

The need for states to ensure equal access for women and men to natural and land
resources is required by the 2030 Agenda for sustainable development, namely its Goal 5 A.
And this provision is important, since access to the above-mentioned resources gives economic
opportunities, which affect the quality of life, and they must be ensured for both genders.
However, statistical data show that these Sustainable Development Goals are not being fulfilled

by countries at a sufficient level. Only 13% of agricultural land is owned by women. 164
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countries (out of 180 studied) recognize women's right to land ownership, but only 52 countries
guarantee the implementation of this right in practice. This gap between legislative provision
and its implementation in practice is explained by discriminatory customary norms in individual
countries 13,

Another problem that Women Watch points out is the limited access of women,
especially in rural areas, to economic resources that are also necessary for the cultivation of
natural resources, as well as the need for women to spend a huge amount of time collecting
water and firewood, which are necessary for cooking and caring for children. Therefore,
infrastructure projects aimed at facilitating women's access to vital natural resources in rural
areas are urgently needed. At the same time, if any projects in this sphere are implemented,

135 which is

women do not participate in planning and implementation of these projects
unacceptable, as women's opinions on these projects should be taken into account.

According to the report of the UN, ensuring that women have better access to, and
control of, natural resources such as land, water, forests and minerals in addition to improving
the economic situation of women can also improve the chances of long-term peace and recovery
in war-torn countries. Women's rights to access natural resources are ignored during the
elaboration of peace agreements, as a result of which women’s rights to natural resources and
there needs are rarely met during the peacebuilding process. For instance, the peace agreements
in Timor-Leste and Bougainville did not include any provisions on women’s access and rights
to land, exacerbating land-related vulnerabilities for many groups of women and ultimately
undermining their recovery ¢,

Other UN studies show that when women are given land ownership, it leads to increased

productivity. An interesting example is Tanzania, where 80% of women work in agriculture.
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Studies have shown that women who have been given stronger land rights are earning up to 3.8
times more income and are more likely to have individual savings '*’.

According to the investigation conducted by the FAO, climate change widens the
income gap between female-headed and male headed households by USD 37 billion a year, and
floods by USD 16 billion a year. A 1° C increase in long-term average temperatures is
associated with a 34 percent reduction in the total incomes of female-headed households,
relative to those of male-headed households. Extreme temperatures push children to increase
their weekly working time by 49 minutes relative to prime-aged adults, mostly in the off-farm
sector, closely mirroring the increase in the work burden of women '*8. These research results
prove that climate change does not affect women and men equally. The negative consequences
for women are much greater. This is due to the fact that women have historically had fewer
rights and gender-based disparities have not been overcome. Although there is progress in this
sphere, not in all countries women have access to natural resources on an equal basis with men.
Women also spend significantly more time on housework and raising children, which also
affects income levels. Climate change affects women living in rural areas even more.

The state's policy in the field of combating climate change should take into account the
above-mentioned differences and pay attention to women and children, especially in rural areas.
However, unfortunately, as the report of FAO titled “The Unjust Climate: Measuring the
impacts of climate change on rural poor, women and youth” notes, that rural residents who are
most affected by climate change, namely women and children are rarely mentioned when
developing policy documents. In the nationally determined contributions and national
adaptation plans of the 24 states analysed in this report, only 6 percent of the 4,164 climates
actions proposed mention women, 2 percent explicitly mention youth, less than 1 percent
mention poor people and about 6 percent refer to farmers in rural communities !*°. This
deficiency must be eliminated.

On the positive side, there is a growing international focus on the issue of women's
greater vulnerability to the impacts of climate change. Thus, the Belém gender action plan

adopted at the COP 30 is also aimed at the strengthening of action of women living in the rural
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territories and Indigenous women in prevention of climate change '*°. The action plan draws
attention to the necessity of integration of social and economic considerations into climate
change mitigation processes and the necessity to ensure effective and equitable transformation
which will take into consideration the needs and vulnerability of women as well. Gender-
transformative social protection programs are also required by the Belem Action Mechanism
for a Global Just Transition !,

During the conference nationally determined contributions of the states were criticised.
States didn’t do enough to fulfil the obligations according to the Paris agreement. At the COP
30 therefore the attention was stressed on the need to align NDCs with the aim of limiting global
warming to 1.5°C '*2, Involving women in decision-making processes would undoubtedly help
improve national policies on climate change prevention.

The negative moment is that at the COP 30 the states failed to agree on a binding
schedule to phase out fossil fuels. Sates’ commitments in this sphere are not concrete. The
conference failed to address fossil fuels directly and that is why is criticised by scholars '**.
That is why the COP 31 will have to address this issue.

It should be stated that COP 30 was not the first COP which addressed women's rights
in climate change. COP26 conference which was organized in Glasgow also address women's
rights in in this sphere through initiatives like the Glasgow Women's Leadership Statement '
and the Glasgow Climate Pact '*°. According to Glasgow Women's Leadership Statement

women and girls should be involved in creating and leading innovative climate solutions at all
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146 The Glasgow Climate Pact addresses women's rights by integrating gender

levels
perspectives into climate policies '47.

At the same time, we agree with the scholars who stress attention on the necessity to
implement gender equality initiatives in different states, because just declarations and political
commitments are not enough '*®. The International Union for the Conservation of Nature
conducted a study, which showed that climate change also increases gander-based violence '*°.
It proves the seriousness of the issue and the necessity to address the gender inequality issue in
relation to climate change.

Priority theme of the sixty-sixth session of the UN Commission on the Status of Women,
which took place in March 2022 was achieving gender equality in climate change '*°. During
the session conclusions on “Achieving gender equality and the empowerment of all women and
girls in the context of climate change, environmental and disaster risk reduction policies and
programmes” were agreed '°!. The conclusions encourage to integrate gender perspective into
international, regional and national policies and plans in the sphere of prevention of climate
change.

The Beijing+30 Action Agenda, a United Nations initiative led by UN Women also
requires achieving women’s equal and meaningful participation in decision-making on natural
resources, disaster risks, the environment and climate action '°2. That is, we can see that the UN

recognizes the importance of women's leadership in the fight against climate change.
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2.3 International Legal Regulation of Protection of the Environmental Rights of

Indigenous Peoples

According to the World Bank Group, indigenous peoples are culturally distinct societies
and communities. Although they make up approximately 6% of the global population, they
account for about 19% of the extreme poor population '3, and they are very dependent on the
land where they live and natural resources.

The main purpose of the UN Declaration on the Rights of Indigenous Peoples, adopted
by the General Assembly in 2007 '>* is to establish universal framework of minimum standards
for the survival, dignity, and well-being of Indigenous peoples, which would be applicable
worldwide, but it also has provisions aimed at the protection of the environment and
environmental rights of Indigenous peoples. Article 25 provides that Indigenous peoples have
the right to maintain and strengthen their distinctive spiritual relationship with their traditionally
owned or otherwise occupied and used lands, territories, waters and coastal seas and other
resources. Article 26 guarantees the rights of Indigenous peoples to the lands, territories and
resources which they have traditionally owned, occupied or otherwise used or acquired and
states have an obligation to recognize these rights and ensure their protection. At the same time
the customs, traditions and land tenure systems of the Indigenous peoples should be
respected 1.

According to article 29, indigenous peoples have the right to the conservation and
protection of the natural environment and the productive capacity of their lands and resources.
It obliges the states to develop programs aimed at this conservation and protection of the
environment. States also have an obligation to take effective measures to ensure that no storage
or disposal of hazardous materials shall take place in the lands of Indigenous peoples without
their free, prior and informed consent. All aforementioned programs and measures should be
not only developed, but also implemented, and monitoring of their implementation should be
conducted.

Article 32 ensures the right of Indigenous peoples to determine priorities and develop

strategies for the use of their lands and resources. If states want to approve any project, which
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can affect the lands or resources of Indigenous peoples, their prior consent for such project
should be obtained. This consent must be free and informed. First of all, we are talking about
the projects concerning mining of mineral resources or the use of water resources.'>®.

International Labour Organization also adopted some conventions aimed at protection
of rights of Indigenous peoples. These conventions also contain provisions aimed at the
protection of their environmental rights.

Article 11 of the ILO Convention 107 concerning the Protection and Integration of
Indigenous and Other Tribal and Semi-Tribal Populations in Independent Countries guarantees
the right of ownership, collective or individual, of Indigenous people over the lands which they
traditionally occupy '°’. According to article 12, Indigenous people shall not be removed
without their free consent from their habitual territories except in accordance with national laws
and regulations for reasons relating to national security, or in the interest of national economic
development or of the health of the said populations '*®. And even when these exceptional
preconditions are met, Indigenous peoples according to the convention shall be provided with
lands of quality at least equal to that of the lands previously occupied by them, suitable to
provide for their present needs and future development '*°. Article 14 obliges states to provide
Indigenous peoples with the necessary amount of land to ensure their normal existence and to
promote the development of lands already in their possession.

Indigenous and Tribal Peoples Convention, which was adopted by the International
Labour Organization in 1989 (Convention 169), defines Indigenous peoples as peoples in
independent countries who are regarded as indigenous on account of their descent from the
populations which inhabited the country, or a geographical region to which the country belongs,
at the time of conquest or colonisation or the establishment of present state boundaries and who,
irrespective of their legal status, retain some or all of their own social, economic, cultural and
political institutions.'®® This is the only definition of Indigenous peoples which we can find in
international conventions.

Article 7 (3) of the Indigenous and Tribal Peoples Convention obliges states to conduct

environmental impact assessment of planned development activities. The results of these
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studies shall be considered as fundamental criteria for the implementation of these activities.
According to Article 7 (4) of the convention, governments shall take measures, in co-operation
with Indigenous peoples, to protect and preserve the environment of the territories they
inhabit '°1,

Article 15 protects the right of Indigenous peoples to natural resources and their right to
participate in their use, management and conservation. If resources are owned by the state and
it plans to extract them, or grants a permit for their extraction, it must be ensured that
consultations are held with representatives of Indigenous peoples, and that their interests are
protected. Also, the damage caused to Indigenous peoples as a result of extraction of mineral
or other natural resources must be compensated, and the environmental conditions restored to
their previous state.

According to article 23 (1), hunting, fishing, trapping and gathering, shall be recognised
as important factors in the maintenance of cultures of Indigenous peoples and in their economic
self-reliance and development. Governments have the obligation to strengthen and promote
these activities. Article 23 (2) requires that upon the request of the Indigenous peoples,
appropriate technical and financial assistance shall be provided wherever possible, taking into
account the traditional technologies and cultural characteristics of Indigenous peoples, as well
as the importance of sustainable and equitable development 62,

Article 7 (1) provides for the right of Indigenous peoples to independently determine
their development. States should create the opportunities for them to participate in the
formulation, implementation and evaluation of plans and programmes for national and regional
development which may affect them directly.

American Declaration on the Rights of Indigenous Peoples in article XIX guarantees the
right to protection of a healthy environment. According to it, Indigenous peoples have the right
to live in harmony with nature and to a healthy, safe, and sustainable environment, essential
conditions for the full enjoyment of the rights to life and to their spirituality, cosmovision, and
collective well-being. '®* Further in the same article we find provisions similar to those in the
Declaration of the Rights of Indigenous Peoples, adopted within the framework of the UN, that

Indigenous peoples have the right to protection of the environment, the land resources they
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inhabit, as well as provisions requiring that states must develop and implement programs that
will ensure this protection.

The Expert Mechanism on the Rights of Indigenous Peoples (EMRIP) and the Special
Rapporteur on the Rights of Indigenous Peoples, which were created within the UN have also
addressed environmental rights through studies and recommendations. The EMRIP is
composed of seven independent experts on the rights of Indigenous Peoples, who are appointed
by the Human Rights Council and are selected based on competence and experience in the rights
of Indigenous Peoples '®*. The Report of the EMRIP of 14 — 18 July 2025 highlighted the
important role of traditional economies of Indigenous peoples in supporting combating climate
change, preserving biodiversity and ensuring food security '®.

Marina A.R. de Mattos Vieira and Lieselotte Viaene draw attention to the need to
expand access for representatives of Indigenous peoples to international institutions in order to
convey their views on the protection of their rights !¢ . According to Reyes-Garcia V.,
Fernandez-Llamazares A. and Aumeeruddy-Thomas Y., biodiversity policies must take into
account Indigenous peoples’ knowledge and understanding of nature '®’. Carmona R., Reed G.
and Ford J. stress attention that this also applies to marine environmental protection policy, as
well as climate policy %,

In the Los Cedros protected forest case, the Constitutional Court of Ecuador confirmed
that nature, and in this particular case the Los Cedros cloud forest, which is a reserve, are
subjects of law, banned all mining activities, and revoked those permits that had been issued
for mining previously. In this case, the forests were recognized as a reserve in 1994, but in 2017
the Ministry of the Environment, Water and Ecological Transition granted a mining permit to
a state-owned company (ENAMY MP). A year later, a lawsuit was filed to revoke these

licenses. The plaintiffs (the Decentralized Autonomous Municipal Government of Cotachi)
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alleged violations of the procedural environmental rights of local communities, as well as the
rights of nature as a subject of law. The court sided with the plaintiff, recognizing the violation
of Article 73 of the Constitution of Ecuador, which guarantees the rights of nature, and
recognizes the threat of extinction of biological species in the forests. According to paragraph
131 of the decision, the state must take into account the complex biodiversity of the forest,
which is a reserve, adhere to the preventive principle and protect the rights of nature, in
particular species that are at high risk of extinction and destruction, and prevent harmful
changes to fragile ecosystems '®. Paragraph 134 indicates that the court considered it plausible
that the mining activity would cause the damages, amounting to a clear violation of the rights
of nature, including the rights to the existence of species and ecosystems and to the regeneration
of their cycles, structure, functions, and evolutionary processes '7°.

It is worth noting, that in the preamble of the Constitution of Ecuador we find the
statement celebrating ,,nature, the Pacha Mama (Mother Earth), of which we are a part and

9 171

which is vital to our existence . This is a notably non-anthropocentric conception of

environmental concerns rooted in indigenous beliefs 172,

There are many examples of successful lawsuits filed by Indigenous peoples in national
courts in order to limit environmental pollution and protect their environmental rights. One such
example is the Atrato River case, in which Indigenous communities of the Atrato river basin
brought a lawsuit against the Colombian Ministry of Ecology and Sustainable Development to
stop mining and deforestation, as well as dumping waste into the Atrato River. It was claimed
that the environmental rights of the Indigenous people living in the area were violated because
illegal mining activities affected the environment where they lived and disrupted the natural
balance of the area. The local population began to suffer from various diseases, including
malaria. The courts of first and second instance rejected the lawsuit, and the case was brought
before the Constitutional court.

The Constitutional court established the state’s obligation to take the necessary

measures to overcome the serious crisis caused by illegal mining. The case demonstrated a high

level of environmental degradation and an alarming decline in fish populations. It was
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demonstrated that illegal mining has a direct impact on the well-being and health of population,
leaded to changes in the traditional life of Indigenous peoples living in the area and affected
their customs. Natural resources constitute the environment of Indigenous peoples, and their
culture, traditions and way of life developed on the basis of their special relationship with the
environment and biodiversity. The natural environment of Indigenous peoples and their culture
are interdependent, so the protection of the environmental rights of Indigenous peoples is
crucial for the preservation of their identity. Based on this interdependence, the court introduced
the concept of biocultural rights of Indigenous peoples.

The Constitutional court confirmed the importance of applying the precautionary
principle and appropriate regulatory and preventive measures at an early stage in order to
prevent environmental damage. The precautionary principle stands as a highly important legal
tool, as it responds to the technical and scientific uncertainty that often surrounds environmental
issues, due to the incommensurability of some polluting factors, the lack of adequate
measurement systems, or the fading of damage over time 3.

The court also found that the Colombian government failed to comprehensively ensure
environmental protection and enjoyment of claimants’ human rights by failing to prevent river
pollution from mining and stated that in order to protect these rights, the government had to
consider climate change (among other issues) when developing mining and energy public
policies 74, It means, that the court recognized the duty of state to act in order to protect the
environment.

In the decision we find an interesting approach, which consists in the fact that the Atrato
River, its basin, and tributaries were recognized by the court as a right-holder entitled to
protection, conservation, maintenance, and restoration by the state and ethnic communities.
Consequently, the court ordered the national government to exercise legal guardianship and
representation over the river's rights (through the institution designated by the President of the
state, which could very well be the Ministry of the Environment) in conjunction with the ethnic
communities that inhabit the Atrato River basin in Choc6. Thus, the Atrato River and its basin
will henceforth be represented by a member of the plaintiff communities and a delegate from

the Colombian government, who will be the guardians of the river. To this end, the government,

173 Judgment T-622/16. Environmental precautionary principle and its application to protect people's right to health
- Case of ethnic communities living in the Atrato River basin who report health problems as a result of illegal
mining activities. (2016). URL: https://ecojurisprudence.org/wp-content/uploads/2022/02/Colombia_Principle-
of-Environmental-Precaution-and-its-Application-to-Protect-Peoples-Right-to-Heath 123.pdf

174 Atrato River Decision T-622/16 of November 10, 2016. URL: https://climatecasechart.com/non-us-case/atrato-
river-decision-t-622-16-of-november-10-2016/
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headed by the President, had to appoint its representative within one month of notification of
this judgment. Within that same period, the plaintiff communities had to choose their
representative. Additionally, and for the purpose of ensuring the protection, recovery, and
proper conservation of the river, its legal representatives had to design and form a commission
of guardians of the Atrato River. This commission must consist of the two designated guardians
and an advisory team. This advisory team may be formed and supported by all public and
private entities, universities (regional and national), natural resource research centres, and
environmental organizations (national and international), community organizations, and civil
society organizations that wish to participate in the project to protect the Atrato River and its
basin !>,

Thus, we can see, that Constitutional court of Columbia also determined the obligation
of state to establish concrete guardianship arrangements aimed at the protection of the Atrato
River and provided for the participation of the public in it, as well as participation of ethnic
communities. This provision of the court’s decision is quite innovative, as it provides for the
creation of a new institution - ecological guardianship (in this specific case, a river). This
decision may have an impact on the introduction of environmental guardianship for other
natural objects.

The court also ordered to develop and implement a plan to decontaminate the Atrato
River basin and its tributaries and in conjunction with the plaintiff ethnic communities, to
implement an action plan to neutralize and permanently eradicate illegal mining activities.
Thus, the Constitutional court of Columbia recognized intrinsic value of nature and the fact that
nature (specifically the Atrato River) can be considered as a subject of rights, not merely an
object of property or resource use. In this case we also can see the interconnection between
constitutional rights of nature and environmental rights of Indigenous peoples.

This decision is also in line with modern global movement which seeks to give rivers,
animals, plants and entire ecosystems the same legal protection that humans have. The ideas
for this movement arose as a result of the publication of the article “Should Trees Have Standing

— Toward Legal Rights for Natural Objects was published” in 1972, which was written by

175 Judgment T-622/16. Environmental precautionary principle and its application to protect people's right to health
- Case of ethnic communities living in the Atrato River basin who report health problems as a result of illegal
mining activities. (2016). URL: https://ecojurisprudence.org/wp-content/uploads/2022/02/Colombia_Principle-
of-Environmental-Precaution-and-its-Application-to-Protect-Peoples-Right-to-Heath 123.pdf. Para 10.2.
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professor Christopher Stone !7®. Rights of Nature is now recognized in Canada, Colombia,
Ecuador, Bangladesh, Mexico and other states !7”. Rights of Nature legal frameworks may play
a crucial role in shifting the system and transforming the law from treating nature as property
to recognizing it as a rights-bearing entity !’%.

The Inter-American Court of Human Rights (IACtHR) also recognized nature as subject
of law, not its object. We can find this recognition in its Advisory opinion OC-32/25, issued on
July 3, 2025. It is the first decision of the international court in which it was explicitly affirmed
that nature can hold legal rights under international law. Of course, it also concerns its
components such as rivers, forests, and ecosystems.

Recognition of ecosystems as subjects of law is essential to ensure its integrity and
functions. According to paragraph 280 of this advisory opinion, this recognition makes it
possible to overcome inherited legal conceptions that regarded of nature exclusively as an
object of property or an exploitable resource. Recognising nature as a subject of rights also
implies making visible its structural role in the vital balance of the conditions that make the
habitability of the planet possible. This approach strengthens a paradigm centred on the
protection of the ecological conditions essential for life and empowers local communities and
Indigenous peoples, who have historically been the guardians of ecosystems and possess deep
traditional knowledge about their functioning . According to the IACtHR, such approach is
necessary for ensuring of Sustainable Development Goals and a dignified and healthy
environment, indispensable for the realisation of human rights and is in line with principle of
progressivity '*°. Decision of the IACtHR could influence future national courts’ decisions
worldwide. We can also expect amendments to constitutions and international agreements, at
least in Latin American countries.

The IACtHR stressed attention to the dependence of Indigenous peoples on the state of
natural environment. In the aforementioned advisory opinion it refers to Indigenous peoples

380 times.

176 Stone, Christopher D. (1972). Should Trees Have Standing?-Towards Legal Rights for Natural Objects.
Southern  California  Law  Review, 45, 450-501. URL:  https://iseethics.wordpress.com/wp-
content/uploads/2013/02/stone-christopher-d-should-trees-have-standing.pdf

177 Rights of Nature: A Global Movement. (2023). URL: https://transitiontowngreatermedia.org/rights-of-nature-
a-global-movement/

178 Bioneers. Rights of nature. (2025). URL: https://bioneers.org/rights-of-nature-media-collection/

17 Inter-American Court of Human Rights. Advisory opinion a0-32/25 of May 29, 2025 requested by the Republic
of Chile and the Republic of Colombia. Climate emergency and human rights.
URL: https://www.corteidh.or.cr/docs/opiniones/seriea 32 en.pdf. Para 280.
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It was not the first advisory opinion of the IACtHR concerning the protection of
environmental human rights. On 7 February 2018, the Inter-American Court of Human Rights
issued an Advisory Opinion on the environment and human rights '!. The court made it clear
that the right to a healthy environment is a fundamental human right; that degradation of the
environment, including adverse impacts of climate change, affects the enjoyment of this
fundamental human right and others; and, that states have an obligation to ensure that their
actions (and the actions of those under their effective control) do not impact the enjoyment of
these fundamental rights — including the rights of those living outside the state’s own
borders 82,

183 is another landmark decision

Kichwa Indigenous People of Sarayaku v. Ecuador
concerning the protection of the environmental rights of Indigenous peoples and the obligation
of a state to ensure that Indigenous peoples are consulted before decisions that may have an
impact on the environment are made. In this case, in 2012, the Inter-American Court of Human
Rights found that Ecuador had violated Article 21 of the American Convention on Human
Rights because the Kichwa Indigenous People of Sarayaku were not consulted when granting
a permit for oil extraction activities.

The TACtHR also found a violation of the right to life, as recognized in Articles 4(1)
and 5(1) of the American Convention on Human Rights, as well as the right to property under
Articles 21 and 1(1) and the right to judicial protection guaranteed by Articles 8(1) and 25.
Forests were cut down, environmentally hazardous materials were used, which led to
environmental pollution. Military units were even present during these activities in order to
overcome the resistance of the population, which also, in the court’s opinion, demonstrates that

the state supported these activities, which grossly violated the norms of both national and

international law !4,

181 Inter-American Court of Human Rights. Advisory Opinion OC-23/17 of November 15, 2017 requested by the
Republic of Colombia on the environment and human rights (state obligations in relation to the environment in the
context of the protection and guarantee of the rights to life and to personal integrity: interpretation and scope of
articles 4(1) and 5(1) in relation to articles 1(1) and 2 of the American convention on human rights).
URL.: https://www.refworld.org/jurisprudence/caselaw/iacrthr/2017/en/123157

18 Advisory Opinion (OC-23/17) - Inter-American Court of Human Rights. (2018).
URL.: https://elaw.org/resource/iachr _co02317#:~:text=The%20Court%20made%20it%20clear,that%20their%20a
ctions%20(and%20the

183 Inter-American Court of Human Rights. Case of the Kichwa indigenous people of Sarayaku v. Ecuador
judgment of June 27, 2012. (Merits and reparations).
URL: https://corteidh.or.cr/docs/casos/articulos/seriec_245 ing.pdf

184 Ibid. Para 193.
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The IACtHR ordered Ecuador to remove explosive materials from the territory inhabited
by Indigenous people, pay compensation for material and moral damage, amend national
legislation so that to require consultations with Indigenous peoples when planning activities
that would harm the environment, publicly apologize, and ensure that a similar situation does
not occur again.

The importance of the decision lies in the international court's recognition of the state's
obligation to obtain permission from Indigenous peoples for environmentally hazardous
activities and in establishing requirements for consultations. Economic activities cannot be
carried out to the detriment of the environment.

A notable fact is that the IACtHR in its decision referred to ILO Convention No. 169,
according to which consultations must be carried out in good faith and in a manner that takes
into account the circumstances of the case '*°. Furthermore, as the court notes, consultations
with representatives of Indigenous peoples cannot be a formality but must truly provide an
opportunity for dialogue between the parties, based on the principles of mutual respect and trust
and aimed at reaching a consensus between the parties. At the same time, the obligation to carry
out consultations is the responsibility of the state and cannot be transferred to private
companies %, In this case, it was not the state that was trying to reach a consensus, but the oil
company itself, which was interested in producing oil. Therefore, the requirements for
consultation were violated.

International law does not contain provisions that would establish procedural rules for
consultations. Therefore, national legislation of individual countries may differ in details.
However, as the IACtHR noted, when consulting with representatives of Indigenous peoples, it
1s necessary to take into account indigenous forms of decision-making, as well as the customs,
values and practices of Indigenous peoples '*7. The mining company in this case communicated
with some members of the Indigenous peoples, but their political organization was not taken
into account.

In addition, as the court noted, consultations must be informed, that is, the public must
be warned about all the risks of the planned activity and the results of the environmental impact

assessment 88, Otherwise, they would not be objective.

185 Ibid. Para 185.
186 [bid. Para 186-187.
187 Ibid. Para 202.
188 Ibid. Para 208.
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Thus, as we see, the IACtHR has described in detail the requirements for consultations
that must be held with Indigenous peoples before granting permission for an activity that may
cause harm to the environment and affect the lives of Indigenous peoples. In the case, the court
also recognized the connection between the state of the environment and the traditions and
values of Indigenous peoples, which can only be guaranteed if the environment is safe and
healthy.

Unfortunately, Ecuador did not comply with the IACtHR's decision on time, and the
court had to additionally impose an obligation to hold consultations with representatives of
Indigenous peoples in order to clear the territories of dangerous explosives that were harmful
to the environment and human health '*. The case also raised the level of eco-activism in the
country °°. In 2020, Indigenous peoples were again forced to file a lawsuit against Ecuador for
failing to fulfil its obligations °!.

According to Amnesty International, consultations with Indigenous peoples should be
carried out not only in the case of large projects, as the court decision requires, but also in all
other cases where environmental damage is possible, that is, even in small-scale projects '°2.

Mayana (Sumo) Awas Tingni Community v. Nicaragua case is a landmark decision in
the field of environmental rights of Indigenous peoples. In this case, the Inter-American Court
of Human Rights found that Nicaragua violated the rights of Indigenous peoples to own their
ancestral lands and natural resources, as well as their right to defend these rights in court.

In 1990, Nicaragua granted a private company permission to carry out mining activities
on 62,000 hectares of forest, land that the Indigenous Mayagna Awas (Sumo) Tingni
Community, which consisted of approximately 142 families, considered their land. Jaime
Castillo Felipe, who represented the Indigenous people in the case, appealed to the Inter-
American Commission of Human Rights, which referred the case to the Inter-American Court
of Human Rights, alleging a violation of Article 21 (right to property) and Article 25 (judicial

protection) of the American Convention on Human Rights.

189 Amazon Watch. (2024). Historic Legal Victory Achieved by the Kichwa Indigenous People of Sarayaku.
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ensure that the Inter-American Court’s decision is implemented. URL: https://cejil.org/en/press-releases/el-
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The Inter-American Court of Human Rights recognized that Indigenous peoples have a
right to land even without formal title, that their territory must be demarcated in accordance
with customary law and Indigenous traditions, and ordered a halt to mining operations until
Indigenous peoples’ rights were protected. This was the first decision of the international court
which recognized Indigenous peoples’ rights to land, and it also recognized that Indigenous
peoples’ rights are closely linked to the environment. According to the court’s decision, land
resources are the basis for the development of Indigenous peoples’ culture, spiritual life and
existence, as well as for the transmission of their traditions to future generations '°>. The Court
found a violation of Article 21 of the American Convention on Human Rights in connection
with articles 1(1) and 2.

Claudio M Grossman points out the flaw in the decision, as the court did not address the
issue of reparations. According to the scholar, 30,000 US dollars does not cover the harm caused
to the Indigenous people '°*. S. James Anaya and Claudio Grossman argue that this happened
due to procedural errors, as the plaintiffs were not notified in a timely manner about the need
to provide evidence of the amount of damages *°.

As 1.G. Agung Made Wardana points out, the access to justice for Indigenous peoples
in the protection of environmental rights remains fragile. The requirement to exhaust all
remedies in the event of the need to cancel concessions leads to situations where significant
environmental damage is caused '*°. James Anaya points out the need to give Indigenous
peoples a say in the granting of concessions. This right, unfortunately, is often violated '*’.
However, as Isabel Madariaga Cuneo notes, the participation of Indigenous peoples'
representatives has continued to deepen in the development of international instruments aimed

at the protection of the rights of Indigenous peoples. An example is the participation of

193 Inter-American Court of Human Rights. Case of the Mayagna (Sumo) Awas Tingni Community v. Nicaragua
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Indigenous peoples in the development of the Draft American Declaration on the Rights of
Indigenous Peoples 5.

The protection of the environmental rights of Indigenous peoples has received
considerable attention from the Human Rights Committee. Let us examine some of its decisions
to trace the trend in the understanding of the environmental rights of this category of population
by one of the most authoritative UN bodies in the field of human rights protection.

In September 2022, in the case of Torres Strait Islanders v. Australia (2022), the Human
Rights Committee found Australia in violation of the International Covenant on Civil and
Political Rights because it violated the climate rights of Indigenous peoples. In this case eight
Indigenous Australians and their six children from low-lying Boigu, Poruma, Warraber, and
Masig Islands filed a complaint against Australia, accusing it of violation of articles 2, 6, 17,
24 and 27 of the Covenant. Article 2 of the Covenant sets out the general framework of states’
obligations, article 6 guarantees the right to life, article 17 protects the right to family life, article
24 protects the rights of children, article 27 affirms the right to enjoy culture. The authors of
the communication argued that they were among the groups of population most affected by
climate change, which, among other things, had a huge impact on their culture and traditional
way of life.

Australia was accused of failing to take precautionary measures, of failing to adopt the
necessary action programs aimed at preventing climate change and protecting the population
from its consequences, including the failure to modernize the seawall. One of the arguments
cited was the case of Graham Barclay Oysters v. Ryan of the High Court of Australia, which
stated that state authorities do not owe a duty of care for failing to adopt the necessary regulatory
acts in the field of prevention of environmental damage, and as a result, for the lack of
guarantees for the protection of environmental human rights, including the right to life.

Australia argued that the case was inadmissible because the authors of the
communication had not sufficiently proven that they were victims of wrongdoing and there was
no connection between Australia's insufficient action to combat climate change and the
violation of the rights of the authors of the communication.

The Committee found violations of articles 17 and 27 of the Covenant and therefore did

not examine a violation of article 24. At the same time, the Committee did not find a violation

198 Cuneo, Isabel Madariaga. (2005). The rights of indigenous peoples and the Interamerican human rights system.
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nce=1&isAllowed=y. P. 63.

61



of article 6, since in its opinion, Australia could have taken actions aimed at protection of the
lives of the population during the next 10-15 years. A violation of article 17 was found because
the Committee recognized that environmental degradation affects family life, as well as the
traditions of Indigenous peoples. A violation of article 2 was also not examined because its
provisions overlap with the provisions of other articles.

The case proved that the dams had flooded the graves of Indigenous peoples and food
supplies, which also threatened their traditional diet. The authors of the communication also
managed to prove that their ceremonies were traditional and culturally significant only if they
were performed in the territory they had traditionally inhabited. Australia failed to explain the
delay in upgrading the protective dam. Therefore, a violation of Article 27 was found.

The Committee thus recognized the link between insufficient action to protect
populations from climate change and violations of the rights of Indigenous peoples, including
the right to transmit their traditions and culture to future generations. It was recognized that the
state of the environment affects the ability of Indigenous peoples to maintain their traditional
way of life. Furthermore, this is the first case in which the Committee recognized that the
violation of states' climate commitments may entail violations, including of the rights of

Indigenous peoples.
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CHAPTER 3. ENFORCING ENVIRONMENTAL HUMAN RIGHTS: PRACTICE
OF THE AARHUS CONVENTION COMPLIANCE COMMITTEE AND THE
EUROPEAN COURT OF HUMAN RIGHTS

3.1 Ensuring Environmental Human Rights: Insights from the Aarhus Convention

Compliance Committee

Although the Aarhus Convention was developed and adopted within the framework of
the Economic Commission for Europe, which is a regional commission of the UN, it is open
for signature by all UN member states with the consent of the Conference of the Parties. As of
1 April 2025, there are 48 parties to the Convention. Among them are all EU member states,
countries in Eastern Europe, the Caucasus and Central Asia, several non-EU Western European
countries (Norway, Switzerland, Iceland). The Protocol on Pollutant Release and Transfer
Registers (PRTRs), to which 38 states have acceded, and the Convention’s amendment on
public participation in decisions on the deliberate release into the environment and placing on
the market of genetically modified organisms, which entered into force in April 2025 and to
which 33 states have acceded ' were also adopted.

The Protocol on Pollutant Release and Transfer Registers was developed based on the
provisions of the Aarhus Convention. It aims to enhance public access to information by
establishing coherent, nationwide pollutant release and transfer registers 2°°. UN Member States
may become parties to the Protocol, regardless of whether they are party to the Aarhus
Convention or not. It should contribute to increasing public participation in making decisions
that may affect the state of the environment and generally reduce emissions.

Each state party to the Protocol has undertaken to create a pollutant release and transfer
register, which will contain information on pollution from facilities that carry out activities
covered by the Protocol, i.e. which are listed in Annex I to it. Activities are divided by sectors
(e.g., energy sector, production and processing of metals, mineral industry, chemical industry,
waste and waste-water management, paper and wood production and processing, intensive

livestock production and aquaculture, etc.). States may expand the range of facilities whose

19 UNECE. Status of ratification. (2025). URL: https://unece.org/environment-policy/public-participation/aarhus-
convention/status-ratification
200 Protocol on Pollutant Release and Transfer Registers — Declaration. OJ L 32, 4.2.2006, 56-79.
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emissions must be entered in the register. Reducing the number of facilities is not possible.
Protocol also establishes reporting rules for diffuse sources, namely transport and small and
medium-sized enterprises.

The created registers must be freely accessible on the Internet, which must be free of
charge and convenient for the public to use. The search system must provide the ability to search
by individual parameters, for example, by pollutant or location of the facility. The register must
have a convenient structure and must also have links to other relevant registers. The information
in it must be up to date, cover emissions of at least 86 pollutants, a list of which can be found
in the annex II to the Protocol 2°!.

Amendment on public participation in decisions on the deliberate release into the
environment and placing on the market of genetically modified organisms was first presented
in 2005, but since then it has lacked a sufficient number of ratifications to enter into force. The
ratification of the amendment by Ukraine in 2024 was the last necessary vote for the amendment
to come into force in 2025.

Amendment on public participation in decisions on the deliberate release into the
environment and placing on the market of genetically modified organisms expands the scope
of the Aarhus Convention to issues related to GMOs. It supplements the Aarhus Convention
with a new Article 6-bis, which provides for the obligation of the state to provide for early and
effective information and public participation prior to making decisions on whether to permit
the deliberate release into the environment and placing on the market of genetically modified
organisms 22,

The Aarhus Convention is the first international instrument to set out clear obligations
of States on access to justice in environmental matters. Recognizing the right to a safe
environment, this Convention guarantees the so-called “procedural environmental rights”: the
right of the public to access environmental information (the first pillar of the Convention), the
right of the public to participate in decision-making (the second pillar) and the right to access

justice in environmental matters (the third pillar). The Convention imposes clear obligations on

201 Kyiv Protocol on Pollutant Release and Transfer Registers. (2006). URL: https://eur-lex.europa.eu/EN/legal-
content/summary/kyiv-protocol-on-pollutant-release-and-transfer-registers.html?fromSummary=28
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the public authorities of the participating states to ensure these procedural environmental rights.
The Aarhus Convention entered into force in 2001 2%,

The Aarhus Convention is a constitutional instrument for individuals to influence
environmental protection. Emphasising the need to protect, preserve and improve the state of
the environment, the Convention sets out clear obligations for states in the sphere of access to
justice in environmental matters. Article 9(3) of the Aarhus Convention provides that “each
Party shall ensure, subject to the conditions specified in its national law, if any, that members
of the public have access to administrative or judicial proceedings to challenge acts and
omissions of private persons and public authorities that are contrary to its national law relating
to the environment”. It is important to emphasise that the scope of acts and omissions covered
by this provision is much broader than that set out in Article 9(1) and (2) (protection of the right
to information and the right of the public to participate in decision-making) and refers to the
violation of any provision of national environmental law. The Aarhus Convention allows states
to establish conditions for standing for members of the public, but such conditions must meet
the objectives of the Convention to ensure broad access to justice in environmental matters. The
possibility for the public to initiate legal proceedings supports the implementation of
environmental law and contributes to environmental improvement 2%4,

To monitor the implementation of the provisions of the Aarhus Convention, the Aarhus
Convention Compliance Committee was established in 2002. It has the right to consider
complaints about violations of the Convention submitted by any State Party, the Secretariat or
representatives of the public. The Committee submits its report to the Conference of the Parties,
which takes appropriate measures in relation to the state violating the Aarhus Convention. The
democratic nature of this monitoring mechanism lies in the fact that, in addition to states,
members of the public may initiate cases before the Committee and enjoy the same procedural
rights as government representatives. Such rights include: the right to provide evidence,
explanations, the right to access meetings of the Committee, the right to provide draft decisions
of the Committee, participate in the Conference of the Parties and monitor the implementation

of decisions. The public can initiate cases concerning violations of the Convention by the state
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of which they are citizens (or in which a public organization is registered) or by another state
that is a party to the Aarhus Convention 2%,

The Constitutional Court of the Slovak Republic also ruled on the violation of Article
9(3) of the Aarhus Convention. In a case dealing with the active legal standing of the public
concerned under Act No. 71/1967 Coll. on Administrative Procedure and by continuing the
proceedings concerning an exception to the ban on hunting on protected animals, the validity
of which had expired, a civil association dealing with nature conservation acted on the
complainant's side. The complainant sought a review of the legality of the decision of the
Minister of the Environment by which he dismissed the complainant's appeal against the
decision of the Ministry, by which the latter dismissed the applicant's appeal against the
decision of the Ministry, which, on the basis of the application, allowed the hunting association
to deviate from the prohibitions imposed by Section 35(1)(b) and (e) of Act No. 543/2002 Coll.
on Nature and Landscape Protection to kill/shoot one individual brown bear in a specific
hunting ground. Neither the regional court nor the supreme court agreed with the complainant.
In its 2021 decision, the Constitutional Court pointed out that the role of the public concerned
in proceedings before public authorities is, as the complainant also emphasized, to represent the
public interest in environmental protection. While a party to the proceedings has the right to
protect their own subjective rights (According to Article 44(1) of the Constitution - everyone
has the right to a favourable environment), the public concerned represents the public interest
in environmental protection as a whole (According to Article 44(2) of the Constitution,
everyone is obliged to protect and enhance the environment and cultural heritage). Therefore,
the public concerned does not have to demonstrate, when using its active standing to bring an
action, that the subjective rights in the field of the environment of its members or other persons
have been affected. The active standing to bring an action of the public concerned must be
understood as one of the possibilities for fulfilling Article 44(2) of the Constitution. The concept
of identifying the public concerned is grounded in understanding that the environment lack its
own advocates, even though it affects everyone. The role of “environmental advocates” is
fulfilled by the public concerned. The public interest in examining the exemption and its
possible environmental harm remains, even after the exemption has expired. The public interest

requires that the justification and legality of such an exemption (an exemption from prohibited

205 Shutyak, S., Alekseeva, E., Voytiuk, 1., Kravchenko, O. Human rights and environmental protection:
educational program of a distance course for trainers (judges-teachers). 1 st ed. Lviv: Publishing House
“Manuscript”, 2018. P. 24.
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activities under Section 35(1)(b) and (e) of Act No. 543/2002 Coll. authorizing the killing of a
legally protected animal) be subject to review by an independent court 2%,

The Constitutional Court emphasised that if it accepted the legal conclusions of the
administrative courts expressed in these proceedings, in practice, a situation may arise where
exceptions to the hunting ban of animals protected by law will not be considered by the courts
at all. Although the public concerned would theoretically have the opportunity to appeal in court
the exception to the hunting ban, in practice the contested exception would never even be
examined for procedural reasons. A similar view was taken by the Aarhus Convention
Compliance Committee in the case ACCC/C/2008/24 against Spain, where an initial
application by an NGO concerning land-use planning was rejected as premature and its
subsequent application was rejected as late and, therefore, never was examined as to its content.
Such a procedure, which could also signal the existence of a systemic problem in the
examination of issues of public interest in the field of the environment, is, in the opinion of the
Constitutional Court, in clear contradiction with Art. 44 para. 2 and 4 of the Constitution, Art.
9 para. 3 of the Aarhus Convention, as well as with the purpose of the Aarhus Convention. The
Constitutional Court of the Slovak Republic held that the applicant’s fundamental right to
judicial protection under Article 46(1) of the Constitution, his right to have the legality of
administrative decisions reviewed under Article 46(2), his right to a fair trial under Article 6(1)
of the Convention for the Protection of Human Rights and Fundamental Freedoms, and his right
under Article 9(3) of the Aarhus Convention to access administrative and judicial procedures
to challenge environmentally harmful acts or omissions of public authorities had been violated
207 As we can see, the decisions of the Aarhus Convention Compliance Committee significantly
influence the practice of the Constitutional Court of the Slovak Republic 2%.

Concerning the access to environmental information (pillar I of the Aarhus Convention),
it extends to the entire public. Everyone has the right to access environmental information.

The Aarhus Convention, in Article 2, paragraph 3, establishes the minimum amount of
environmental information that should be available to the public. Environmental information in
the article is divided into certain categories (the state of the components of the environment and
their interactions, factors and measures that affect or may affect the components of the

environment, cost-benefit analysis and other economic analysis and assumptions used in the

206 Judgment of the Constitutional Court of the Slovak Republic of January 19, 2021, sp. zn. I. US 529/2019.

207 Ibid.

208 Qvak, Jan, MareGek, Lukas a kol.: Uvod do verejného medzinarodného prava. Bratislava: Wolters Kluwer,
2024. P. 845-847.
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decision-making process on issues related to the environment, as well as the state of human
health and safety and living conditions). States cannot narrow its scope; they can only expand
it.

Unlike the right to access environmental information, which applies to absolutely all
persons, the right to participate in decision-making that has an impact on the environment and
the right to access environmental justice apply only to the public concerned.

In the case ACCS/C/2008/24 against Spain, the Committee found a violation of the
Aarhus Convention by Spain because the public authority failed to respond to a request for
environmental information within 3 months without explaining the reasons for such delay and
because it charged an excessively high fee for copying documents (2.05 euros per page of
copy) 2%°. The Aarhus Convention Compliance Committee determined that there was a violation
of Article 4(2) of the Convention, which states that environmental information must be provided
as soon as possible — no later than one month after receipt of the request. If the volume or
complexity of the information is large, this period may be extended to two months, but the
applicant must be informed of the extension and the reasons. That is, an extension of the period
for providing environmental information is possible only in exceptional cases (due to
complexity and volume). There was also a violation of Article 4(8), which provides for the
possibility of charging a fee for providing environmental information, but allows this to be done
only within reasonable limits. In assessing the reasonable limits of the fee for providing
environmental information, the Committee took as a basis the commercial copying fee, which
at that time was EUR 0.03 per page at the place where the environmental information was
provided and which was equivalent to the standard commercial charges for copying these
documents in the member states of the United Nations Economic Commission for Europe 21°.

In the case ACCS/C/2009/37, the Committee found a violation of article 4 (1) by Belarus
due to the requirement to formulate reasons for interest when applying for environmental

information 2!

. The Committee also found a violation by Belarus of article 6(7) of the Aarhus
Convention due to the absence in the country of procedures for prompt notification of the results
of environmental impact assessments. In this case, information on the results of the

environmental impact assessment of the construction of the hydroelectric power station project

209 ACCC/C/2008/24 Spain. URL: https://unece.org/acccc200824-spain. Para 115.

210 Ibid. Para 79.

2 ACCC/C/2009/37 Belarus. (2009). URL: https://unece.org/fileadmin/DAM/env/pp/compliance/C2009-
37/Findings/ece mp.pp 2011 11 eng add2.pdf. Para 72.
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was not made public. As a result, the public concerned was not promptly informed about its
construction 2!2,

In the case ACCC/C/2009/43 against Armenia when granting a mining license, the
information provided to the public concerned during public hearings was not complete.
Moreover, the public hearings took place after the license has been issued, meaning that the
public could not influence the situation. The Committee noted that public participation in public
hearings cannot be merely formal. State authorities must ensure that the public’s opinion is truly
taken into account 213,

In 2008 British citizens submitted a communication to the Aarhus Convention
Compliance Committee alleging a breach by the United Kingdom of Great Britain and Northern
Ireland of its obligations under Article 3(8) and Article 9(4) of the Aarhus Convention by failing
to provide fair, equitable, timely and not excessively costly review procedures against Hinton
Organics (Wessex) Ltd, seeking an injunction against unpleasant odours emanating from the
operator’s waste composting site near the applicants’ homes.?!* Following the lifting of the
interim injunction on the operator’s activities, the authors of the communication were required
to pay the costs of the operator, as well as those of the Environment Agency and Bath and North
East Somerset Council, totalling approximately £25,000 !>, In addition, the authors of the
communication alleged that the state violated article 3, paragraph 8, of the Convention by
requiring them to pay the Council and Agency’s costs immediately, rather than awaiting the
outcome of the trial. This provision ensures that persons exercising their rights under the
Convention are not penalized in any way for their involvement 2!°.

In this case, the composting and recycling plant was located on a residential road a few
hundred meters from the homes of the authors of the communication. The Council granted
planning permission for the plant in 1999, and the waste management licence was granted by
the Agency in 2010. For several years, residents had complained about the operator’s activities
because of excessive odours. The Agency had periodically fined the operator and even started

legal proceedings, which had also resulted in a fine. The applicants claimed that the authorities

212 ACCC/C/2009/37 Belarus. (2009). URL: https://unece.org/fileadmin/DAM/env/pp/compliance/C2009-
37/Findings/ece mp.pp 2011 11 eng add2.pdf. Para 103.

213 ACCC/C/2009/43 Armenia. (2009). URL: https://unece.org/fileadmin/DAM/env/pp/compliance/C2009-
43/Findings/ece.mp.pp.2011.11.add.1.rus_040713.pdf. Para 33-34.

2I4ACCC/C/2008/23 United Kingdom. (2008). URL: https://unece.org/env/pp/cc/acce.c.2008.23 united-kingdom
215 Findings and recommendations of the Aarhus convention compliance committee with regard to communication
ACCC/C/2008/23 concerning compliance by the United Kingdom. (2008).
URL: https://unece.org/DAM/env/pp/compliance/C2008-23/findings/C23 Findings.pdf
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had not been doing enough and applied to the court to have the operator’s activities stopped and
to have the damage compensated. The High Court had granted an interim injunction on the
grounds that the excessive smell was causing environmental pollution and posed a risk to public
health. Following the interim injunction, the operator appealed against it and the Agency, and
the Council made a statement to the court raising the issue of a possible conflict between its
status as a regulator and an arbitrator.

The Aarhus Convention Compliance Committee is convinced that the urgent payment
of the court fee did not facilitate the access to justice of the author of the communication,
especially considering the fact that the author of the communication proposed to place the funds
in an interest-bearing account until the court delivered decision.

The Committee found a violation of Article 9(4) of the Aarhus Convention because the
state had failed to ensure that the costs of the proceedings falling within the scope of Article 9
were not prohibitively expensive. The costs of the proceedings, amounting to £39,454, were, in
the Committee’s opinion, excessive. Furthermore, the appointment of costs was unfair, as the
authors of the communication were required to cover the full while the operator bore none.
Concerning article 3, paragraph 8, the Aarhus Committee did not give a clear answer.
According to the Committee, the Agency's demand for payment for its services does not
necessarily constitute a violation of this provision of the Convention, although under certain
conditions this violation is possible.

The importance of the right of access to environmental information requires effective
guarantees, including, the impossibility of restricting this right by classifying environmental
information as a commercial secret. There is a practice of the Aarhus Convention Compliance
Committee on this issue as well.

Regarding the restriction of the provision of information due to its confidentiality, the
Aarhus Convention Compliance Committee has repeatedly ruled that the conditions for
recognizing information as confidential, as defined by the Aarhus Convention, cannot be
expanded. Let us give an example of such cases.

On 18 November 2014, the non-governmental organization Environment-People-Law
submitted a communication to the Aarhus Compliance Committee alleging non-compliance by
Ukraine with its obligations under articles 3 (1), 4 (1), (3), (4) and (6), 6 (1)—(4) and (6)—(9) and
9 (2), of the Aarhus Convention in connection with production-sharing agreements (PSAs) and

mineral extraction permits for the Yuzivska and Oleska oil fields 2!”. The circumstances of the

217 ACCC/C/2014/118 Ukraine. (2018). URL: https://unece.org/env/pp/cc/acce.c.2014.118_ukraine
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case were as follows. In November 2011, the Government of Ukraine announced by decree a
tender for the Yuzivska oil field. According to the tender, a mandatory condition for the investor
was to involve a state-owned company in the project as a co-investor. In May 2012, the winner
of the tender was Schell. In 2013, the investment project was approved by the Kharkiv and
Donetsk city councils and in December 2013, the Ministry of Environment and Natural
Resources approved the results of environmental impact assessment. The mining permit was
granted for 50 years. Neither of the regional councils published the draft of the production-
sharing agreement and did not invite or collect comments from the public. The similar situation
was with the Oleska oil field, which is located on the territory of Lviv and Ivano-Frankivsk
Regions. The mining permit was granted for 50 years to the Chevron Ukraine BV and Nadra
Oleska Ltd, again without the public having the right to comment on the content of the
agreement.

During the development of the investment agreements (Yuzivska and Oleska PSAs),
representatives of the public did not participate at all during environmental impact assessment
and did not have the opportunity to make comments at the time of issuing the permit for mineral
extraction. In August 2013, the author of the communication (non-governmental organization
Environment-People-Law) filed a lawsuit with the Kyiv Administrative Court because of the
violation of the right to participate in a decision making process that will have environmental
consequences and with a request to oblige the Cabinet of Ministers of Ukraine not to approve
the Oleska PSA, since it had not yet been approved at that time. The court of first instance
dismissed the lawsuit. The court of second instance upheld the decision of the court of first
instance, reasoning that the plaintiffs had not demonstrated how the agreement would affect
them. Therefore, in the court’s opinion, they had no right to challenge its legality. Cassation
court dismissed the lawsuit on procedural grounds. In May 2013, the author of the
communication filed a lawsuit with the Lviv Administrative Court with the goal to obtain access
to the Yuzivska PSA.

The court ruled that since a certain part of the agreement was confidential, the refusal to
provide access to it was legal. However, the court did not examine the legality of declaring the
information confidential. The Lviv Administrative Court found the refusal to provide
permission to familiarize the public with the terms of the permit for the extraction of natural
minerals unlawful and ordered to provide the agreement to the non-governmental organization
Environment-People-Law. Despite the fact that the executive service issued a fine twice, a copy

of the agreement was never provided.
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The author of the communication argued that the recognition of the full text of the
agreement and all related documents issued by the Cabinet of Ministers as confidential was a
violation of the Aarhus Convention. According to the non-governmental organization
Environment-People-Law, PSAs and mineral extraction permits are considered as documents
containing environmental information and therefore the refusal to provide information on the
agreements, as well as copies of mineral extraction permits, is a violation of Article 4(1) of the
Aarhus Convention. The author of the communication agree that the Convention contains
exceptions to disclosure — article 4(3) and (4), but in this case the balance between
confidentiality and the public interest was violated.

In addition, information on the planned activities during the environmental impact
assessment should be made public and posted online on the official website of the Unified
Register of the EIA. According to national legislation, all information related to the
environmental impact assessment should be freely available on this website. Article 4 (7) of the
Law of Ukraine on Environmental Impact Assessment requires free access of the entire public
to information that is important for making decisions related to the environment. The Yuzivska
and Oleska projects are subject to paragraph 20 of Annex I to the Convention, which requires
an environmental impact assessment to be carried out with the participation of the public when
issuing a permit for the extraction of minerals. Articles 6(1)-(4), (6)-(8) of the Convention were
violated because the environmental impact assessment was carried out after the approval and
signing of the investment agreement, the public was not given the right to participate,
information about the planned activities was not made public, the public was not given the
opportunity to comment and the text of the agreements and permits for mining was not made
public 2'®. Article 9(2) was violated because the Kyiv Court of Appeal did not see a violation
of the law in the fact that the communicant was denied the right to participate in a decision-
making process that would have environmental consequences due to the claimant’s lack of
sufficient interest.

According to the Aarhus Convention Compliance Committee, a mineral resource
extraction agreement is clearly an activity that affects elements of the environment, such as
land, soil, natural sites and landscape. The text of the agreement therefore clearly falls within
the scope of environmental information under Article 2(3) of the Aarhus Convention. Article
4(1) requires that copies of documents be publicly accessible and, subject to the provisions of

Articles 4(3) and 4(4), the full text must be made available upon request. The conditions for

218 Ibid. Para 87.

72



non-disclosure of information listed in Articles 4(3) and 4(4) are exceptions and cannot be
extended. That is, information other than listed in the above-mentioned articles cannot be
declared confidential. Provisions in the agreement prohibiting disclosure cannot affect the
obligation to provide environmental information upon request under Article 4 of the
Convention. If a member of the public requests access to a document containing environmental
information, except for the provisions on confidential information, the full text of the document
must be provided. In the present case, according to the Aarhus Convention Compliance
Committee, none of the conditions for confidentiality under Articles 4(3) or 4(4) were satisfied.
The public has the right to inspect agreements and permits related to mineral extraction.
Therefore, the refusal to provide access to the documents upon request constituted a violation
of Article 4(1) of the Aarhus Convention.

As regards the violation of Article 6, where the extraction of petrol and natural gas
exceeds the threshold set out in paragraph 12 of Annex I to the Aarhus Convention, the activity
falls within Article 6(1)(a) of the Convention. However, since the agreements have not been
made public, the Aarhus Convention Compliance Committee could not determine whether this
threshold has been exceeded in the present case and whether public participation is mandatory
under the Annex to the Convention. However, there has been a violation of national legislation
(Article 11 of the Law of Ukraine on Environmental Impact Assessment), which required public
participation in the environmental impact assessment in this case. As a result, in the
Committee’s view, there has been a violation of Article 6(1)(a) of the Convention, without the
necessity of considering the provisions of the Annex to the Aarhus Convention. That is, the
requirement of the Law of Ukraine to carry out an environmental impact assessment at the
project implementation stage rather than during its development, constitutes a violation of
Article 6(4) of the Aarhus Convention.

The Committee found the decision of the Kyiv Court of Appeal to be unlawful because
the request was made by a non-governmental organization whose purpose is environmental
protection and therefore it did not have to prove its interest and how it was affected by the
treaties. Therefore, Article 9 (2) was also violated in this case.

According to the Committee, national legislation which requires making an appeal
within twenty days from the decision of the court of first instance, and not from the date on

which the court rendered its decision, is a violation of the obligation to comply with the
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requirement that review procedures under article 9(2) be fair in accordance with article 9(4) of
the Convention 2!,

Failure to provide the text of the agreements and permits for the extraction of mineral
resources to the author of the communication for inspection immediately constitutes a violation
of Article 9(4) of the Convention.

In light of these findings, the Conference of the Parties recommended that Ukraine take
the necessary legislative, regulatory, administrative or other measures to remedy the situation.

The decision in the ACCC/C/2004 case against Kazakhstan is the first decision of the
Aarhus Convention Compliance Committee in which it was recognized the right of a public
organization that made a request for environmental information to appeal against a state body’s
refusal to grant this information 2*°. In 2004, the NGO “Green Salvation” appealed to the
Aarhus Convention Compliance Committee with a statement that Kazakhstan had violated
paragraphs 1 and 7 of article 4, paragraph 6 of article 6 and paragraph 1 of article 9 of the
Aarhus Convention. A draft Law on the import and disposal of radioactive waste in the territory
of Kazakhstan was being prepared in Kazakhstan, which was supported by the national nuclear
company “Kazatomprom”. In 2001, the head of this company submitted to the parliament an
amendment to the national legislation authorizing the import and disposal of foreign radioactive
waste in the territory of Kazakhstan. The NGO “Green Salvation” requested the nuclear
company to provide information supporting the provision on importing and disposing of foreign
radioactive waste. It did not receive a response to the request. Therefore, it applied to the courts
of various instances to oblige the company to provide information. The claims were rejected
because the courts did not recognize the right of NGOs to file a claim in their own name, and
not in the name of their individual members, from whom the public organization did not have
power of attorney. According to Kazakhstan, the NGO did not fall under the definition of
“public concerned” according to the Convention (Article 2 (5)). In addition, the second
argument from the side of Kazakhstan was that the company “Kazatomprom” was not involved
in the decision-making procedure.

Regarding Kazakhstan's argument that, as a matter of practice, request for information
must specify their reasons, the Committee noted that article 4 (1) of the Convention explicitly

excludes any requirement for such justification !,

219 Ibid. Para 148.
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Article 9 (1) of the Aarhus Convention obliges the parties to ensure that any appeal
procedure in case of denial of access to information is quick. The procedure of quick
consideration was not taken into account in the legislation of Kazakhstan, which is a violation
of the Convention (Article 9 (1)). According to the Aarhus Convention Compliance Committee,
bodies performing state functions (in this case the National Atomic Company “Kazatomprom”)
are obliged to implement the provisions of Article 4 (1) and (2) of the Convention. Since the
state did not ensure their implementation, it violated its obligations under the Convention,
established in Article 9 (1).

In the case ACCS/C/2005/11 against Belgium, the Aarhus Convention Compliance
Committee found that Article 9 (3), applies to all acts or omissions of private individuals and

222 and concerns, inter alia,

public authorities which violate national environmental law
construction permits and planning decisions. In Belgium, there was no administrative procedure
for third parties, including environmental NGOs, to appeal. In this case, most of the contested
judgments were delivered before the Aarhus Convention entered into force for Belgium.
However, the Committee noted that if Belgium continued to fail to provide NGOs with
possibility to appeal construction permits and planning decisions, this would constitute a
violation of Article 9, paragraphs 2 to 4, and therefore called on Belgium to remedy the relevant
deficiencies in its legislation.

Where judicial review is available, the procedures must be fair, equitable, timely and
not prohibitively expensive. The court records cannot be such as to prevent individuals from
going to trial.

In the case ACCS/C/2006/18 against Denmark, the author of the communication
claimed that he had no means of influencing Denmark to comply with the EU Birds Directive,
which was in breach of the Aarhus Convention. The author of the communication
unsuccessfully appealed to the police and the public prosecutor’s office, then to the Nature
Protection Board of Appeal, which replied that it had no jurisdiction in the field of enforcement
of EU directives and that it had referred the application to the Forest and Nature Agency for
consideration and possible further action, but the Agency did not respond.

According to the Aarhus Convention Compliance Committee, article 9 (3) of the Aarhus
Convention gives the right to members of the public to challenge acts or omissions concerning
wildlife violation of national environmental legislation including wildlife. In this case culling

of the rooks was prohibited by the legislation of the EU but was allowed by national legislation.
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According to the Committee, since in some cases national courts must apply EU environmental
legislation even though it has not yet been implemented into national law, EU legislation
constitutes a part of national law of EU member states and therefore falls under Article 9(3) of
the Aarhus Convention.

Article 9, paragraph 3, refers to “the criteria, if any, laid down in national law”, but the
Convention does not define these criteria or list criteria that may not be applied ***. However,
as the Committee notes, these criteria cannot be established in such a way that all, or almost all,
environmental organizations, or other members of the public, will not be able to challenge an
act or omission that violates national environmental law.

The party did not apply to the Forest and Nature Agency directly, did not apply to the
Ministry of the Environment, did not apply to the court, therefore the Committee was not
convinced that Denmark had violated the Aarhus Convention. Moreover, immediately after the
application to the Committee, Denmark brought its national legislation into line with the Birds
Directive in such a way that hunting on rooks without a permit is prohibited and the Forest and
Nature Agency was obliged to act to stop illegal hunting. If the agency fails to take the necessary
action at the request of the environmental organization, the organization can apply to the court.
This example is important because the Aarhus Convention Compliance Committee recognized

that EU environmental law falls under Article 9, paragraph 3 of the Aarhus Convention.

3.2 Protection of Environmental Human Rights at the European Court of Human

Rights

Within the Council of Europe, the most effective mechanism at the international level
to which an individual can apply is the European Court of Human Rights (ECtHR). The
European Convention on Human Rights (ECHR) does not contain any provisions aimed at
environmental protection. However, the number of environmental cases before the European
Court of Human Rights is constantly growing. The decisions of the ECtHR are binding, and
states must implement them. As a result, the practice of the ECtHR has had a significant positive
impact on environmental protection in the member states of the Council of Europe. Given the
significant effectiveness of applications to the ECtHR and the real possibility of individuals to

protect their rights, we will consider the key decisions of the ECtHR in this area in order to
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establish key aspects of the application of the ECtHR from the point of view of the protection
of environmental human rights.

The first environmental case considered by the ECtHR was the case of Lopez Ostra
v. Spain. The case is significant because it was the first time when the court of the Council of
Europe recognized the human right to an environment that is safe for human life and health.
This was a progressive decision at the time, since at that time a UN resolution guaranteeing the
right to a clean, healthy, and sustainable environment had not yet been adopted (it was adopted
in 2022)***. It should be noted that no article of the European Convention on Human Rights
protects environmental human rights. The ECtHR, by a broad interpretation of Article 8 of the
Convention, extended its scope to environmental disputes. By this interpretation it admitted that
the right to a healthy environment is indeed important. Violation of environmental legislation
by state authorities, as well as by private individuals, can pose a threat to human health and life.
And the ECtHR recognized this.

In the aforementioned case, the plant began operating without the legally required
license and emitted significant pollutants, which immediately harmed the health of residents of
the city of Lorca, particularly those living near the plant. After numerous appeals from health
institutions, the city council ordered the cessation of part of the plant's activities, however, those
activities that were permitted continued to cause significant damage to the environment and
threaten public health.

The applicant complained about the authorities’ passive attitude towards the activity,
which was causing harm to the environment and the health of citizens and demanded that the
plant’s activities be stopped. The expert report confirmed that the plant’s activities posed a
threat to public health and, moreover, were done in an unsuitable location for such activities.
However, the domestic court found that the plant’s activities did not pose a serious threat to the
residents living nearby, but rather affected the quality of life and therefore, in the opinion of the
court, the applicant’s fundamental rights had not been violated. The court found no violations
on the part of the local authorities and did not consider the issue of the plant’s lack of a license
at all. The second-instance court confirmed this position.

The ECtHR found a violation of Article 8 of the Convention in the case, awarded the
applicant appropriate compensation and ordered Spain to take appropriate measures to restore

the violated right in connection with the pollution of the environment. The ECtHR recognized
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that the right to a healthy environment and the right to private life are inextricably linked, since
the quality of the environment undoubtedly affects the quality of private life of people. It ruled
that the defendant state failed to maintain a fair balance between the interest in the economic
well-being of the city of Lorca (having a sewage treatment plant) and the applicant's effective
exercise of the right to respect for her home and her private and family life 2.

If a national court decision had required public authorities to act in a certain way in order
to protect the environment and human health, but those authorities have ignored the decision
for a long period of time. According to the ECtHR the state must bear responsibility. This is
evidenced by the decision in the case of Taskin and others v. Turkey >%°.

In 1994, Turkey's Ministry of Environment approved the use of sodium cyanide leaching
technology to extract gold from a mine in Ovacik (district of Bergama). Applicants who lived
near the mine asked the authorities to delay the ministry's decision on the grounds that the use
of cyanide poses a threat of groundwater contamination and other environmental damage as
well as a threat to human life and health. The Izmir Administrative Court did not satisfy the
claim. The Supreme Administrative Court took into account the results of the environmental
impact assessment and reports of various experts, acknowledged the existing risks to local
ecosystems and human health and overturned the judgement of the court of first instance. Based
on this decision of the Supreme Administrative Court, the administrative court annulled the
permit for mining activity issued by the Ministry of the Environment. In 1997 the applicants
sent letters containing enforcement notices to the Ministry of the Environment, the Ministry of
Energy and Natural Resources and the Ministry for Forests, as well as to the Izmir provincial
governor, requesting enforcement of the administrative courts’ decisions. In 1998 the applicants
filed a lawsuit in the Ankara District Court against the above-mentioned ministries and the
Prime Minister for non-enforcement of the courts’ decision. In 1998 the Izmir provisional
governor’s office ordered the closure of the mine, but cyanide was found at the site the
following month during the inspection of the area by the police. Later, the operator again
received permission from the Ministry to mine gold using cyanide. That is, in this case there
was a failure to implement the court’s decision and a lack of action by state authorities to ensure
the enforcement of the court’s decision. Due to the failure of state authorities to implement the

court decision, the ECtHR found a violation of Article 8 of the Convention.
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We can observe a similar situation in the case of Dzemyuk v. Ukraine®?’. In this case
the applicant alleged that there had been a violation of Articles 6 and 8 of the Convention
because a cemetery had been constructed near the house where he lived, despite a court ban on
such a construction. The applicant owned the house in Tatariv, a resort town in Carpathian
region. A plot of land was chosen for the construction of the cemetery, which was located only
38 meters from the applicant's house, as well as near two rivers (at a distance of 30 and 70
meters). The All-Ukrainian Bureau of Environmental Investigations informed the mayor that
the construction of the cemetery posed a risk of pollution of rivers and wells with drinking
water, as well as contamination of adjacent land plots due to contamination of groundwater.
However, the cemetery began its operation. In 2002 the Regional Environmental Health
Inspectorate of the Ministry of Health refused to approve the construction plan. The same year
the applicant started to suffer hypertension and various cardio-related diseases, which was
confirmed by medical certificates. In 2003 the Urban Development Department informed the
city council that the area near the applicant’s house was not suitable for construction of the
cemetery because the requirement established by law for cemeteries to be at least 300 meters
away from populated areas and at least 50 meters away from rivers was not met. In 2005 the
Regional State Administration informed the applicant that the only way to resolve the issue was
to resettle him. The applicant appealed to the court, which found that the construction of the
cemetery violated the law and banned the burial. However, the court's decision was not
enforced. Therefore, the ECtHR found a violation of Article 8 of the Convention.

Let’s analyse more recent cases. In the case of Cannavacciuolo and Others v. Italy of
2025 the ECtHR examined the state’s obligations in the field of waste management. In the
Compania region, waste, including hazardous waste, had been accumulating for years and waste
had been incinerated, causing significant health damage to local residents. The court found a
violation of Article 2 of the European Convention of Human Rights because Italy had failed to
act despite being aware of the threat. This reaffirmed the state’s obligation to act with due
diligence. Italy had provided evidence that it had taken steps to identify areas of contamination.
However, the court noted that such action must be systematic and not sporadic 2%

This case is important for the development of the precautionary principle. In it, the
ECtHR clearly established that the state has a duty to prevent harm in cases when scientific

certainty about harm is incomplete. The court also specified this duty. Firstly, the state must

227 Case of Dzemyuk v. Ukraine (application no. 42488/02, decision of 04 February 2014).
228 Case of Cannavacciuolo and others v. Italy (application no. 51567/14, decision of 27 February 2025). Para 400.
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carry out a full assessment of the threat: identify the site that is being polluted, identify the
source of the pollution, its nature and extent, and take action to manage the risks and assess
their impact on public health ??°. Undoubtedly, the requirement of implementation of the
precautionary principle will strengthen the protection of environmental human rights.

We also observe a change in the ECtHR's approach to the need to prove a direct
connection between the obligation and the health damage that the applicant suffered. In this
case, the court noted that since the applicant had lived for decades in a contaminated area, there
is no need to prove a connection between the diseases dangerous to health and exposure to
harmful substances. Thus, we observe a shift in the court's practice regarding the approach to
proving a causal link. Such an approach will also contribute to strengthening the protection of
environmental human rights.

In the case of Cannavacciuolo and Others v. Italy of 2025, it was proven that Italy should
have prevented the creation of illegal waste dumps and illegal waste incineration. In addition,
the right of the population to information about existing risks was violated, which once again
confirmed the need to protect procedural environmental human rights.

In the Greenpeace Nordic and Others v. Norway (28 October 2025) case, the breach of
the state's obligation to properly carry out an environmental impact assessment when granting
a mining permit was considered. This type of activity has an impact on the climate and, as a
result, on the quality of life of the population. Therefore, the assessment of the impact of such
an activity on the environment must be comprehensive and integrated. During public
consultations, objections were raised to the granting of licenses for the extraction of petroleum
in the Barents Sea, as this could weaken Norway's ability to meet its climate obligations under
international law. Greenpeace Nordic and Young Friends of the Earth Norway applied to the
national court with a request to cancel the license. The Supreme Court of Norway confirmed
the legality of the permit for the extraction of petroleum, so the NGOs together with 6
individuals filed a lawsuit with the ECtHR.

The ECtHR didn’t find the violation of article 8 of the Convention, but it defined
minimum requirements for environmental impact assessments in the case of projects that may
have an impact on climate change. According to the ECtHR, licensing of petroleum exploration
cannot be assessed in a vacuum but must necessarily be considered in the light of its cumulative

consequences for petroleum policy and for the climate as a whole 2**; an adequate, timely and

229 Ibid. Para 391.
230 Case of Greenpeace Nordic and Others v. Norway (application no. 34068/21, decision of 28 October 2025).
Para 283.
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comprehensive environmental impact assessment in good faith and based on the best available
science must be conducted before authorising a potentially dangerous activity that may be
harmful to the right of individuals to effective protection by the state authorities from serious
adverse effects of climate change on their life, health, well-being and quality of life ?*!. In the
context of petroleum production projects, the environmental impact assessment must include,
at a minimum, a quantification of the GHG emissions anticipated to be produced. Moreover, at
the level of the public authorities, there must be an assessment of whether the activity is
compatible with their obligations under national and international law to take effective
measures against the adverse effects of climate change. Lastly, informed public consultation
must take place at a time when all options are still open and when pollution can realistically be
prevented at source 232,

The protection of climate human rights has been recognized by the European Court of
Human Rights in the decision in the case of Verein Klimaseniorinnen Schweiz and others
v. Switzerland, which was issued in 2024. Although the European Court of Human Rights does
not use the term “right to a safe climate” in its decision, recognizing the right of individuals and
NGOs to apply to it in cases where states do not do enough to fulfil their international
obligations in the sphere of prevention of climate change, it has actually recognized the right to
the protection of this right. The criteria that must be present for an individual to apply to the
ECtHR with a climate claim are set by the court in the decision very strictly (the level and
severity (risk) of the adverse consequences of the government action or inaction affecting the
applicant must be significant and there must be an urgent need to ensure the individual
protection of the applicant due to the absence or insufficiency of any appropriate measures to
mitigate the harm), while the criteria for public organizations are realistic. Therefore, we can
expect an increase in the number of climate cases before the ECtHR. Providing the possibility
to apply to the ECtHR to protect public, rather than individual, rights is also a significant shift
in the court's protection of environmental rights. This has not been observed in previous
decisions in this area.

Practice of the ECtHR had influence on the practice of Human Rights Committee. For
example, in the case Portillo C4ceres v. Paraguay >3 the applicants claimed that article 17 of

the International Covenant on Civil and Political Rights should be interpreted in the light of the

2! Ibid. Para 318.

232 Ibid. Para 319.

233 Portillo Céceres v. Paraguay, Communication No. 2751/2016, U.N. Doc. CCPR/C/126/D/2751/2016.
URL: https://juris.ohchr.org/casedetails/2784/en-US. Para 3.7.
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ECtHR’s jurisprudence aimed at protection of environmental human rights. The UN Human
Rights Committee found Paraguay responsible for violation of the rights to life, privacy, family,
home, and effective remedy due to its failure to regulate and prevent harmful agrochemical use
by farmers that caused severe health problems to the local population, and the death of Rubén
Portillo Caceres. In this case people were repeatedly exposed to toxic chemicals due to lack of
enforcement of environmental and agricultural regulations by the Paraguay. Industrial farms
didn’t meet the requirement of national legislation of a 100 — metre buffer zone between areas
where pesticides were used and human settlements >**. Besides, during criminal investigation
the presence of banned agrochemicals was proved 2*°. The Ministry of the Environment of
Paraguay acknowledged the fact of the lack of oversight over the activities of farmers ¢,

The Human Rights Committee interpreted the provisions of the International Covenant
on Civil and Political Rights considering the ECtHR’s practice. The Committee also recognized
that a state has an obligation to take positive action to protect the right to a life. The Human
Rights Committee recalled its general comment Ne 36, in which it has declared that individuals
have entitlement to enjoy a life with dignity and to be free from acts and omissions that would
cause their premature or unnatural death 2*’. The Committee also stated that states may be in
violation of article 6 of the International Covenant on Civil and Political Rights even if threats
and situations of violation of national environmental legislation do not result in loss of life 2.

The Human Rights Committee also recognized that degradation of environment can
affect the realization of human rights, including the right to life, guaranteed by article 6 of the
Covenant 2*°. Concerning article 17, which guarantees the right to privacy, family, home or
correspondence, according to the Committee, it encompasses protection from environmental
pollution 2*°. Here we can see the same approach as the ECtHR has.

Because Paraguay has failed to make controls upon the activities of farmers, which
caused environmental pollution, damage to human health of the local population and even

death, the Human Rights Committee found the violation of articles 17 and 6 of the International

Covenant on Civil and Political Rights in this case. The right to effective remedy guaranteed

234 1bid. Para 2.3.

235 1bid. Para 2.11.

236 1bid. Para 2.18.

237 General comment No. 360n article 6 of the International Covenant on Civil and Political Rights, on the right to
life. (2018). CCPR/C/GC/36.

238 Portillo Caceres v. Paraguay, Communication No. 2751/2016, U.N. Doc. CCPR/C/126/D/2751/2016.
URL: https://juris.ohchr.org/casedetails/2784/en-US. Para 7.3.

239 1bid. Para 7.4.

240 bid. Para 7.7.
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by article 2 (3) of the Covenant was also violated in the case Portillo Caceres v. Paraguay,
because the investigation was conducted inefficiently, was delayed, and not all evidence was
taken into account. Thus, we can see that the practice of the Committee in the field of

environmental human rights protection is identical to the practice of the ECtHR.
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CHAPTER 4. ADVISORY OPINIONS OF INTERNATIONAL COURTS ON
CLIMATE CHANGE OBLIGATIONS AND HUMAN RIGHTS

4.1 The ITLOS Advisory Opinion on Climate Change and International Law:
the First Advisory Opinion on Obligations of States with Respect to Climate
Change

In May 2024 the International Tribunal for the Law of the Sea (ITLOS) has rendered its
first advisory opinion on climate change and its impact on sea water. Advisory opinion is
important for the development of both international climate change law and international
maritime law. In the advisory opinion the ITLOS dealt with the challenge of interpretation of
provisions of the UNCLOS in the context of their application in the sphere of prevention of
climate change. The ITLOS also answered an important question of whether obligations under
the international climate change law (mainly the Paris Agreement and the UNFCCC) take
precedence over obligations under the UNCLOS. Besides, the Tribunal dealt with the
interpretation of obligations of states in the sphere of mitigation of climate change. The ITLOS
also paid considerable attention to the interpretation of principle of common but differentiated
responsibilities and concept of due diligence.

According to the summary report of the Intergovernmental Panel on Climate Change of
2023, the global surface temperature in the first two decades of the 21st century (2001-2020)
was 0.99 °C higher than in the years 1850—1900. The global surface temperature has increased
faster since 1970 than in any other 50-year period for at least the last 2,000 years. The probable
range of the total increase in global surface temperature caused by human activity from 1850—
1900 to 2010-2019 is 0.8 °C to 1.3 °C, with a best estimate of 1.07 °C **!. As a result, we
observe global climate changes that are large-scale, rapid, and that have a negative impact on
nature and the population of individual communities, especially those that have historically
contributed the least to these changes.

According to the above-mentioned report, warming will continue to increase in the near
future (2021-2040) mainly due to increased cumulative CO2 emissions in almost all considered

scenarios. In the short term, it is more likely that global warming will not reach 1.5 °C in a

241 Intergovernmental Panel on Climate Change. (2023). Summary for Policymakers. In: AR6 Synthesis Report:
Climate Change 2023. URL: https://www.ipcc.ch/report/ar6/syr/downloads/report/IPCC_AR6 SYR SPM.pdf.
Para. 10.
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scenario with very low greenhouse gas emissions and is likely or very likely to exceed 1.5 °C
in scenarios with higher emissions 242,

Increasing of emissions released during the last century reinforce greenhouse effect.
Many of released gases come from the burning of fossil fuels in factories, automobiles, aircratfts,
during production of energy and heat, or in agriculture. Carbon dioxide is most responsible for
warming. Other greenhouse gases include methane, nitrous oxide and methyl bromide.
Deforestation also increases the warming effect.

Climate change has a negative impact on the environment. The consequences of global
warming are: the rise of the sea level and melting of glaciers, increasing intensity and frequency
of extreme weather events such as hurricanes, floods, droughts and storms, water shortages,
desertification and reduced soil productivity, loss of biodiversity, etc. By Resolution 43/53 of
6 December 1988, the UN General Assembly recognized that climate change is a common
concern of humanity, which requires necessary and timely measures to combat climate change
by all states 2**. All this indicates the need to determine the concrete obligations of states in the
field of prevention of climate change.

The ITLOS advisory opinion on climate change and international law issued on May
21, 2024, contributed to the developing an understanding of what responsibilities states have in
the sphere of prevention of climate change. This decision is historic and will undoubtedly
influence future international climate change litigation. It is not only because it is the first
advisory opinion to be issued by an international court on climate change. What is important is
that in the advisory opinion the ITLOS answered the question of whether obligations under the
Paris Agreement and the UNFCCC take precedence over obligations under the UNCLOS,
which also has a significant impact on the volume of responsibilities of states. It also contributed
to the development of the principles of international environmental law. All this indicates the
importance of the advisory opinion, so let's dwell in more detail on its individual provisions.

Let’s stop at first at the Tribunal’s jurisdiction. In accordance with article 159, paragraph
10 of the UNCLOS, the International Seabed Authority or the Council has the right to refer to
the Seabed Disputes Chamber any questions of law arising in the course of the performance of

its functions >**. As we can see this provision concerns only the Seabed Disputes Chamber. The

242 1bid. Para 18.

243 UN General Assembly Resolution 43/53 “Protection of Global Climate for Present and Future Generations of
Mankind”. (1988). URL: https://www.ipcc.ch/site/assets/uploads/2019/02/UNGA43-53.pdf.

244United Nations Convention of the Law of the Sea. (1982).
URL: https://www.un.org/depts/los/convention agreements/texts/unclos/unclos_e.pdf

85



jurisdiction to give advisory opinions at the request of the Assembly or the Council on legal
questions arising within the scope of their activities only by this chamber is also expressed in
Article 191 of the UNCLOS. Nevertheless, as we can see, the ITLOS itself rendered an advisory
opinion. As Ruys T. and Soete A. claim, the ITLOS’ advisory jurisdiction is not explicitly
enshrined in its constituent instrument, but was rather asserted in the “Tribunal’s, homemade,
rules of procedure” 24°.

According to paragraph 84 of the Advisory opinion on climate change and international
law, the jurisdiction of the ITLOS to render an advisory opinion is based on article 21 of its
Statute. The Tribunal stated that it has jurisdiction in all “disputes” and “applications” submitted
to it in accordance with the UNCLOS and in all “matters” when it was conferred to it by any
other agreement®*S. The same approach to the determination of the jurisdiction was expressed
by the ITLOS earlier in its Advisory opinion regarding illegal, unreported and unregulated
fishing, in which the ITLOS didn’t find serious reasons not to render an advisory opinion 4.
In paragraph 95 of the Advisory opinion on climate change and international law the ITLOS
determined prerequisites which must be met for the Tribunal to have jurisdiction to render an
advisory opinion: a) existence of an international agreement related to the purposes of the
UNCLOSE which specifically provides for the submission to the ITLOS of a request for an
advisory opinion; b) submission of a request by a body authorised by or in accordance with the
agreement; c) the request must concern a legal question 2*3. At the same time the ITLOS has a
discretionary power to refuse to give an advisory opinion even when these prerequisites are
satisfied, although the Tribunal recognised that it shouldn’t do so without compelling
reasons 2%,

Boyle A.E. points out on the fragmentation of the jurisdiction of the ITLOS 2*°. Mossop

J. proposes to make changes to the UNCLOSE in order to determine clear instructions for

25Ruys, T, Soete, A. (2016). “Creeping” Advisory Jurisdiction of International Courts and Tribunals? The case of
the International Tribunal for the Law of the Sea. Leiden Journal of International Law, 29(1), 155-176.

Z6Statute  of  the  International ~ Tribunal  for the Law  of the  Sea.  (1982).
URL.: https://www.itlos.org/fileadmin/itlos/documents/basic_texts/statute_en.pdf

247TRequest for Advisory Opinion submitted by the Sub-Regional Fisheries Commission, Advisory Opinion, 2 April
2015, ITLOS Reports 2015, p. 4, at p. 21. Para. 54

28 ITLOS. Advisory Opinion on Request submitted by the Commission of Small Island States on Climate Change
and International Law, Advisory Opinion, 21 May 2024.

24 1bid. Para 111.

20Boyle, A.E. (1997). Dispute Settlement and the Law of the Sea Convention: Problems of Fragmentation and
Jurisdiction. International and Comparative Law Quarterly, 46(1), 37-54.
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ITLOS to consider requests for advisory opinions #°!. It is difficult to disagree with this
proposal. Of course, the ITLOS can also use article 138 of the Rules of the Tribunal of 1997,
according to which the ITLOS may give an advisory opinion on a legal question if an
international agreement related to the purposes of the UNCLOSE specifically provides for the
submission to the Tribunal of a request for such an opinion. According to paragraph 2 of this
article, a request for an advisory opinion shall be transmitted to the Tribunal by whatever body
authorized to do so in accordance with the agreement 232, According to the scholars, the
statement that the Statute of the ITLOS or the Rules of the Tribunal take precedence over the
convention as to the possibility of providing an advisory opinion is not entirely correct. Of
course, as Wolfrum R. states, advisory opinion of the ITLOS is non-binding, but still
authoritative and its jurisdiction must be properly determined 2°3.

Advisory opinion on climate change and international law was requested by the
Commission of Small Island States on Climate Change and International Law, which at the
time of the filling of the request had six parties. These are states which greenhouse emissions
are low, but which are highly vulnerable to the consequences of climate change.

The questions were read as follows: “What are the specific obligations of State Parties
to the United Nations Convention on the Law of the Sea, including under Part XII, which
regulates the protection and preservation of the marine environment:

(a) to prevent, reduce and control pollution of the marine environment in relation to the
deleterious effects that result or are likely to result from climate change, including through
ocean warming and sea level rise, and ocean acidification, which are caused by anthropogenic
greenhouse gas emissions into the atmosphere?

(b) to protect and preserve the marine environment in relation to climate change

impacts, including ocean warming and sea level rise, and ocean acidification?” *>*.

!Mossop, J. (2023). Reimagining the Procedural Aspects of Part XV of the United Nations Convention on the
Law of the Sea. The International Journal of Marine and Coastal Law, 38(2), 378-401.
URL: https://brill.com/view/journals/estu/38/2/article-
p378_11.xml?srsltid=AfmBOooylxjNHIIVzgwyPxBGGEM8m8Spz5cfoxB2uDL4ndHsFV5DsOeE

252 Rules of the Tribunal (ITLOS/8) as adopted on 28 October 1997 and amended on 15 March 2001, 21 September
2001, 17 March 2009, 25 September 2018, 25 September 2020 and 25 March 2021.

233 Wolfrum, R. (2013). Advisory Opinions: are they a suitable alternative for the settlement of international
disputes?, in Wolfrum, R. and Géitzschmann, 1. (eds.), International Dispute Settlement: Room for Innovations?
P. 33-123.

ZMITLOS. Advisory Opinion on Request submitted by the Commission of Small Island States on Climate Change
and International Law, Advisory Opinion, 21 May 2024. Para 102.
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As we can see the ITLOS had a task to clarify the provisions of the law of the sea taking
into account challenges which states are facing in connection with climate change.

The ITLOS made a request to all state parties to the UNCLOS and intergovernmental
organisations according to the tribunal competent to provide professional information on the
subject to present written statement on questions put to the ITLOS. African Union, International
Seabed Authority, Pacific Organisation asked to add them to the list of intergovernmental
organisations, which can provide a statement. The ITLOS allowed it to be done. Written
statement was provided to the ITLOS by 35 states and 8 intergovernmental organisations 2>°.
Providing everyone an opportunity to present their opinions proves the democratic nature of the
process and the seriousness of the Tribunal's approach. The ITLOS held oral proceedings.
Several intergovernmental organisations on their request were granted permission to act as
amici curiae in the proceedings. Advisory opinion was adopted unanimously by 21 judges.

The ITLOS relied on science as a basis for developing the advisory opinion. The most
authoritative scientific investigations in the sphere of climate change were done by the
International Pannel on Climate Change. That is why the ITLOS relied on its reports. According
to the reports of the IPCC the ocean plays an important role in the climate system. About a
quarter of CO2 released by human activities is absorbed by the oceans, which serves as natural
CO2 sinks 2°°. At the same time coastal blue carbon ecosystems help to reduce the impact of
climate change ?°’ and contribute to both adaptation and mitigation at the national level 2%,
Accumulation of greenhouse gas emissions in the atmosphere has huge effects on the ocean
causing sea level rise, increasing marine heat waves, etc. > Consequently, we can observe not
only an increase in global temperature, but also a warming of the ocean. The amount of oxygen
it can hold decreases. As a result, marine ecosystems and ocean biodiversity are at risk. The
question of the survival of small island states is also acute.

Thus, scientific studies have simultaneously confirmed that climate change affects the

state of marine waters and marine biodiversity. Conversely, protection of marine waters and

2International Tribunal for the Law of the Sea. Request for an Advisory Opinion submitted by the Commission
of Small Island States on Climate Change and International Law (Request for Advisory Opinion submitted to the
Tribunal). Institution of Proceedings (2024). URL: https://www.itlos.org/en/main/cases/list-of-cases/request-for-
an-advisory-opinion-submitted-by-the-commission-of-small-island-states-on-climate-change-and-international-
law-request-for-advisory-opinion-submitted-to-the-tribunal/

256 WGI 2021 Report. URL: https://www.ipcc.ch/report/ar6/wgl/

27 WGI 2022 Report. URL: https://www.ipcc.ch/report/ar6/wg2/

2% WGI 2019 Report. URL: https://www.ipcc.ch/site/assets/uploads/2019/11/SRCCL-Full-Report-Compiled-
191128.pdf

2392023 Syntesis Report. URL: https://www.ipcc.ch/report/ar6/syr/. P. 46.

88



addressing the adverse effects that greenhouse gas emissions have on marine environment is
necessary to mitigate climate change. Therefore, defining the responsibilities of states in this
area is necessary. According to the ITLOS, establishment of the duties of states should be based
on science. The similarity with the decision of the European Court of Human Rights in the
Verein KlimaSeniorinnen Schweiz and Others v. Switzerland case should be noted concerning
this question. The ECtHR also relied on complex scientific evidence when making a

decision 260

. When evaluating the actions of the Swiss government, the court also took into
account scientific results of the IPCC %!, As we can see, the unification of the approaches of
international maritime law and international human rights law in climate change litigation is
observed.

One of the most positive provisions of the ITLOS’ advisory opinion on climate change
is the definition of relation between Part XII of the UNCLOSE and sources of international
climate change law (the UNFCC, the Kyoto Protocol, the Paris Agreement, Annex VI to the
MARPOL, Montreal Protocol, etc.). The great advantage is that the ITLOS established that the
norms of international climate change law are not lex specialis in relation to the UNCLOSE.
According to the Tribunal, the treaties do not operate in isolation but are “interpreted and
applied within the framework of the entire legal system prevailing at the time of the
interpretation” **2. The Paris agreement just compliments the UNCLOSE but does not limit or
modify the obligation of states*®®. Similar approach we can find in the ICJ Advisory Opinion
on Obligations of States in Respect of Climate Change.

This means that states cannot invoke the implementation of provisions of, for example,
the Paris Agreement as a reason for non-implementation of provisions under the UNCLOSE.
This statement is of great importance, since, as is known, the provisions of the Paris Agreement
are not specific (there is no mandatory timeline or specific levels of reduction of GHG
emissions) and the parties to the convention themselves can determine the level of their

obligations. The Paris Agreement does not define specific emissions targets for states. Instead,

260 7atkova, S., Paluchova, P. (2024). ECtHR: Verein KlimaSeniorinnen Schweiz and Others v. Switzerland
(Application No. 53600/20, 9 April 2024): Insufficient Measures to Combat Climate Change Resulting in
Violation of Human Rights. Bratislava Law Review, 8(1), 227-244. P. 238.; SVAK, J.: Ako klimatické zmeny
zmenili pristup k l'udskym prévam; Justi¢na revue, 76, 2024, ¢. 5, 600 — 609.

261 Svak, J., Marecek, L. a kol.: Medzindrodné prdavo verejne a vivod do verejného medzindrodného prdava. 1.
vydanie. Bratislava: Wolters Kluwer SR s.r.0., 2024, 972 s. P. 876.

22ITLOS. Advisory Opinion on Request submitted by the Commission of Small Island States on Climate Change
and International Law, Advisory Opinion, 21 May 2024. Para 136.

263Ibid. Para 223-224.
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it creates a more flexible system in which states determine nationally determined contributions
to the global response to climate change.

Providing an answer to the questions asked required the interpretation of the UNCLOS
and in doing so the ITLOS considered external norms. It took into account not only Part XII of
the UNCLOSE, but also other relevant provisions of the Convention.

The ITLOS first addressed whether the obligations under the UNCLOS apply to climate
change and ocean acidification. In responding to the first question the first issue that the ITLOS
had to address was whether anthropogenic greenhouse gas emissions into the atmosphere fall
under the definition of “pollution of the marine environment”. Article 1, paragraph 1 (4) of the
UNCLOS which defines pollution of the marine environment does not provide a list of
pollutants or forms of pollution of the marine environment. Instead, it sets out three criteria to
determine what constitutes such pollution: (1) there must be a substance or energy; (2) this
substance or energy must be introduced by humans, directly or indirectly, into the marine
environment; and (3) such introduction must result or be likely to result in deleterious
effects %4, Taking into account the IPCC findings, 2021 draft guidelines on the protection of
the atmosphere and provisions of the UNFCCC the ITLOS came to a conclusion that
“anthropogenic GHG emissions cause climate change and ocean acidification, which results in
the deleterious effects illustrated in the definition of pollution of the marine environment” 26,

The UNCLOS, in particular its Part XII set out principles and provide direction and
guidance to states in their effort to protect and preserve the marine environment. Article 193 of
the UNCLOS recognises the sovereign right of states to exploit their natural resources, but at
the same time establishes the obligation to protect and preserve the marine environment.
According to the provisions of Part XII (article 194) the states also have an obligation to
prevent, reduce and control pollution of the marine environment. In the words of the Seabed
Disputes Chamber in the Area Advisory Opinion, this is “an obligation of conduct”, and not
“an obligation of result” 2%, Articles 207-212 address the obligations of states with respect to
specific sources of pollution. They include the obligation to adopt necessary national legislation
and to establish international standards and rules, the obligation to cooperate and provide

technical assistance, obligation of monitoring and environmental impact assessment, the

264 Ibid. Para 161.

265 Ibid. Para 178.

266Responsibilities and obligations of States with respect to activities in the Area, Advisory Opinion, 1 February
2011, ITLOS Reports 2011, at p. 10. Para 41.
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obligation of states to harmonise their policy, the obligation not to transform one type of
pollution into another.

Analysis of Article 194 of the UNCLOSE was essential for responding to the first
question. It provides for three main obligations of states: the obligation to take necessary
measures to prevent, reduce and control marine pollution; the obligation to take necessary
measures to ensure that pollution do not occur; and the obligation to protect and preserve rare
or fragile ecosystems, endangers species and other forms of marine life 2. The obligation to
reduce marine pollution according to the ITLOS includes the obligation to reduce and control
greenhouse gas emissions %%, The term “necessary” measures according to the Tribunal should
be understood broadly and include measures in the reduction of anthropogenic greenhouse gas
emissions into the atmosphere aimed at limiting average temperature rise to 1.5°C above
preindustrial levels. In assessing necessary measures states must use best available science 2.

While the UNCLOSE does not refer to the precautionary approach, according to the
ITLOS the obligation to apply it is implicit. Moreover, according to the Seabed Dispute
Chamber, there is a trend towards making precautionary approach part of customary
international law 27°,

According to article 194 (1) of the UNCLOS states have to take individually or jointly
as appropriate “all measures that are necessary to prevent, reduce and control pollution of the
marine environment from any source, using for this purpose the best practicable means at their
disposal and in accordance with their capabilities, and they shall endeavour to harmonize their
policies in this connection”. In its advisory opinion the ITLOS while interpreting article 194
(1) of the UNCLOS stated that it imposes a due diligence requirement on all states.

The essence of the concept of due diligence is that the state must show “care”, that is,
take all necessary measures to prevent environmental pollution as a result of any activity that
is carried out under its jurisdiction or control. The state is not responsible for the illegal activity
of physical or legal persons, but is obliged to take organizational and legal measures to ensure
proper control of such activity, prevent and stop illegal activities, punish persons who have
violated the law, etc. Violation of the duty of due diligence leads to international responsibility

and the obligation to compensate for damage. The source of the modern principle of state

267 1bid. Para 195.

268 1bid. Para 199.

269 1bid. Para 208.

20Responsibilities and obligations of States with respect to activities in the Area, Advisory Opinion, 1 February
2011, ITLOS Reports 2011, p. 10, at p. 47. Para 135.
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responsibility for damage to the environment is international custom, according to which states
must refrain from actions that can cause damage outside their jurisdiction 27",

In international judicial practice, the concept of due diligence was formulated for the
first time in the decision of the arbitral tribunal in the Trail Smelter Case in 1941 (United States
of America against Canada from 1938 to 1941) 2’2, In the decision of the arbitral tribunal, it is
noted that “according to the principles of international law |[...] no state has the right to use or
allow the use of its territory in such a way that would cause damage to the territory of another
State or to property or persons located there, if the case has serious consequences and damage
is proven by clear and convincing evidence” *”>.

The concept of due dilligence was also confirmed in other decisions of international
courts, such as: Corfu Channel Case ?’, Pulp Mills Case ?°, Military and Paramilitary

Activities in and against Nicaragua Case >’®, San Juan River Case 27’

, etc.

In its advisory opinion the ITLOS once again emphasized the importance of this concept
for the protection of sea waters and stated that this concept is an integral part of the UNCLOS.
Thus, states should apply this concept to protect marine environment and its natural resources.

It is worth noting another important point concerning the implementation of the concept
of due dilligence in practice, on which the ITLOS focused attention. According to the tribunal,
scientific aspects must be the basis for decision making and for examining adequacy of actions
aimed at prevention of climate change. The ITLOS also gives the answer which science should
be taken into account. It must be reports of the IPCC, which the tribunal recognises as
“authoritative assessments of the scientific knowledge” 2’8,

The ITLOS for the first time in this decision stated, that the principle of common, but

differentiated responsibility must also be applied under the UNCLOS. According to the

"Medvedeva, M. (2010). On the question of liability in international environmental laws. In Actual problems of
international relations. 2010, Issue 93 (Part II). P. 116-127.

272 Trail smelter case (U.S./Canada), Arbitral Award of 16 April 1938 and 11 March 1941, R1.A.A., vol. III,
pp. 1905-1982.

273 Case RIAA, Trail Smelter Arbitration (United States v. Canada), 3 RIAA 1905 (1938 and 1941). Para 1965.
274Corfu Channel Case (United Kingdom v. Albania), I.C.J. Reports 1949, p. 4.

275 Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, I.C.J. Reports 2010, p. 14.

Y6Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America),
Jurisdiction and Admissibility, Judgment, I.C.J. Reports 1984, p. 392.

277 Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v. Nicaragua) and Construction of
a Road in Costa Rica along the San Juan River (Nicaragua v. Costa Rica), Judgment, I.C.J. Reports 2015, p. 665
2B ITLOS. Advisory Opinion on Request submitted by the Commission of Small Island States on Climate Change
and International Law, Advisory Opinion, 21 May 2024. Para 51.
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tribunal, this principle must be applied in the connection with the prevention of the marine
pollution.

The principle of common but differentiated responsibility means that not all states have
the same obligations in the sphere of addressing global environmental deterioration.
Economically more developed states have more obligations to protect the environment. This
approach was formulated in principle 7 of the Rio Declaration: “In view of the different
contributions to global environmental degradation, States have common but differentiated
responsibilities. The developed countries acknowledge the responsibility that they bear in the
international pursuit of sustainable development in view of the pressures their societies place
on the global environment and of the technologies and financial resources they command”*".

As an example of enshrining of the principle of common, but differentiated
responsibility in a treaty, we can cite article 3 of the UN Framework Convention on Climate
Change: “The Parties should protect the climate system for the benefit of present and future
generations of mankind, on the basis of equity and in accordance with their common purpose
differentiated responsibilities and respective capabilities. Accordingly, the developed country
Parties should take the lead in combating climate change and its adverse effects thereof” >,
Convention also stresses attention on the fact, that particularly vulnerable, especially
developing states cannot bear abnormal disproportionate burden in the sphere of climate change
mitigation. Reference to this principle we can also find in Article 5 (1) of the Montreal Protocol
to the Vienna Convention for the Protection of the Ozone Layer and in the Kyoto Protocol to
it.

The principle of common but differentiated responsibility embodies the concept of
justice and is based on the fact that not all states have contributed to environmental degradation
to the same extent and not all states have the same opportunities to combat such degradation.
At the same time, all states are obliged to take certain measures to prevent environmental
damage, combat environmental pollution and improve the condition of its components. The
principle of common but differentiated responsibility of states provides, firstly, different
obligations of the parties to the same environmental convention, secondly, granting developing
states postponement of their obligations, and thirdly, providing these countries with additional

assistance to fulfil their obligations (transfer of technology, information, exchange of personnel,

27 Rio Declaration (1992). Rio Declaration on Environment and Development, in the Report of the United Nations
Conference on Environment and Development. UN Doc. A/CONF.

280 UN General Assembly, United Nations Framework Convention on Climate Change: resolution / adopted by the
General Assembly, 20 January 1994, A/RES/48/189.
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additional financing, etc.). This principle includes such a component as the obligation to take
into account the needs of developing states, as well as their capabilities to combat
environmental pollution 28!,

If we analyse the provision of article 207 (4) of the UNCLOSE we can state, that it also
includes the principle of common, but differentiated responsibilities, because according to it
states have to establish regional and global standards, rules and recommended practices aiming
at prevention and redaction of marine pollution “faking into account characteristic regional
features, the economic capacity of developing States and their need for economic
development” *%2.

In its advisory opinion the ITLOS elaborated this provision. First of all, it stated that
economically developed states have the obligation of technical assistance to developing states.
The tribunal uses the term “vulnerable communities” 233, The UNCLOSE uses another term —
“developing states”. The ITLOS in the decision also stated, that the principle of common, but
differentiated responsibilities also should be applied while interpreting article 194 of the
UNCLOSE, which establishes an obligation to all states to take all measures that are necessary
to prevent and reduce the pollution of the marine environment while using the best practical
means “in accordance with their capabilities”. While analysing the obligation of states under
article 194, the ITLOS finds some elements common to this principle. According to the
Tribunal, all states have to make efforts aimed at the mitigation of pollution, but developed
states must take the lead in this sphere.

Of course, applying the principle of common, but differentiated responsibility has a
number of advantages. The ITLOS has clearly established that countries have different
responsibilities in the field of prevention of marine pollution. At the same time, the application
of this principle cannot be used as an excuse for less economically developed states not to
develop enough effort. All states have the obligation to prevent pollution and to reduce its level

in accordance with their capabilities.

281 Medvedeva, M., Zadorozhnyi, O. International Environmental Law. 1. Vyd. Kharkiv: Prameni, 2010. P. 63.

282 United Nations Convention on the Law of the Sea. (1982).
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Change and International Law, Advisory Opinion, 21 May 2024. Para 66.
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4.2 The ICJ Advisory Opinion on Obligations of States in Respect of Climate Change:

Implications for Environmental Human Rights

In 2021 Pacific Island Nation of Vanuatu launched its call for the application to the ICJ
for obtaining this advisory opinion %4, Climate change has become a particularly acute problem
for small island states, which suffer the most from its effects. And Vanuatu has the highest
disaster risk in the world. At the same time, it should be noted that the push to seek an advisory
opinion from the world’s highest court began in an environmental law class in Fiji in 2019.
Cynthia Houniuhi, president of Pacific Islands Students Fighting Climate Change, said she and
her peers had been looking for ways to address the climate crisis head-on through various
international legal pathways, until they decided on the International Court of Justice 2*°.

On March 29, 2023, at the 77th session the UN General Assembly adopted the
resolution77/276, requesting an advisory opinion from the ICJ on the obligations of States with
respect to climate change. The following questions were put to the court:

“(a) What are the obligations of States under international law to ensure the protection
of the climate system and other parts of the environment from anthropogenic emissions of
greenhouse gases for States and for present and future generations;

(b) What are the legal consequences under these obligations for States where they, by
their acts and omissions, have caused significant harm to the climate system and other parts of
the environment, with respect to:

(i) States, including, in particular, small island developing States, which due to their
geographical circumstances and level of development, are injured or specially affected by or
are particularly vulnerable to the adverse effects of climate change?

(ii) Peoples and individuals of the present and future generations affected by the adverse
effects of climate change? %

The resolution was adopted unanimously, indicating that states recognize the

importance of taking concrete steps to prevent climate change.

Z4CNN. Rachel Ramirez. A win of epic proportions’: World’s highest court can set out countries’ climate
obligations after Vanuatu secures historic UN vote. (2023). URL: https://edition.cnn.com/2023/03/29/world/un-
advisory-opinion-vanuatu-climate-change/index.html
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286 Resolution 77/276 “Request for an advisory opinion of the International Court of Justice on the obligations of
States in respect of climate change”. (2023). URL: https://docs.un.org/en/A/RES/77/276
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In its advisory opinion, the ICJ recognized the link between climate change and human
rights and that without preventing climate change and protecting the environment enjoyment of
human rights is impossible. Therefore, it is the duty of the state to take action to protect the
climate, which includes the protection of environmental human rights, mitigation and
adaptation measures, adoption of relevant legislation and adequate standards in the field of
environmental protection. And this is the state's obligation under international law 7.

According to provision 404 of the Advisory opinion, human rights law, climate change
treaties, other environmental treaties and customary international law are not separate normes,
but they “inform each other”, which means that they must be interpreted and applied hand in
hand. The fulfilment of obligations by a state in one brunch of international law (for example,
the norms of international climate change law) cannot jeopardize the fulfilment of obligations
according to another brunches (for example, international human rights law). The ICJ
determines, that obligations under human rights law, climate change treaties, other
environmental treaties and customary international law in this sphere are overlapped. They
cannot be implemented separately.

The ICJ identified different norms of international law, which are relevant in connection
with climate change: human rights law, climate change treaties, other environmental treaties
and customary international law in this sphere. States must fulfil their obligations under all of
these norms simultaneously. None of them have priority.

In its analysis of individual climate conventions and other norms of international law
relating to the prevention of climate change, the ICJ concluded that they do not contradict each
other. According to the court, the climate change treaties were not adopted with the aim of
replacing other norms or principles of international law. Of course, climate treaties play a
crucial role in the field of climate change prevention, but this does not mean that other norms
should not be applied %%,

All climate conventions, according to the court, are “mutually supportive”. In its
advisory opinion, the ICJ focused on individual conventions that are aimed at preventing
climate change, but at the same time recognized that this sphere of regulation is not limited to
these conventions. The UNFCCC, which was adopted at the Earth Summit in Rio de Janeiro in
1992, is a framework convention for international climate policy. This treaty serves as the basis

for global efforts to prevent climate change. It does not set binding emission reduction targets

B71CJ. Advisory Opinion of 23 July 2025 Obligations of states in respect of climate change. URL: https://www.icj-
cij.org/sites/default/files/case-related/187/187-20250723-adv-01-00-en.pdf. Para 403.
288 Ibid. Para 171.
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but defines general principles and creates an institutional framework for cooperation between
countries. The 1997 Kyoto Protocol and the 2015 Paris Agreement, which were adopted under
the auspices of the UNFCCC interpret and give substance to obligations in it, and do not amend
or repeal any provisions of the Convention 2*°.

The negotiation process about the climate change regime was very difficult. The
majority of developing countries were not willing to accept enormous commitments and argued
that the increase in global warming was mainly contributed by developed states as part of their
economic development. Economically developed states also feared that significant
commitments would have a significant impact on economic development. Small island
developing states, which are most affected by climate change, on the other hand, argued for
strong and effective commitments. The compromise was to enshrine the principle of common
but different responsibilities in Article 3 of the Framework Convention on Climate Change:
“Contracting parties should protect the climate system for the present and future generations
of mankind on the basis of equality and in accordance with their common but different
responsibilities and respective capabilities. Accordingly, developed countries should take a
leading position in the fight against climate change and its adverse effects” **°. This principle
made it possible to establish obligations according to the social and economic status of each
state. According to the UN Framework Convention on Climate Change, only developed states,
which are parties to the agreement, and states with transforming economies, listed in Annex I,
are required to implement policies and measures to mitigate the effects of climate change by
limiting their emissions of greenhouse gases so that they reach the levels of 1990 by the year
2000 (Article 4.2). On the other hand, developing states can adopt and implement policies and
measures to mitigate climate change. At the same time, the agreement does not establish
specific quantitative obligations regarding greenhouse gas emissions 2°'.

The Framework Convention on Climate Change obliges all parties to develop, regularly
update, publish and submit to the Conference of the Parties national inventories of
anthropogenic emissions from sources and sinks of all gases causing the greenhouse effect, to
adopt national and, where appropriate, regional programs that include measures to mitigate

climate change (Article 4). The Convention contains reporting obligations: the provision of

28 Ibid. Para 195.

20 UN General Assembly, United Nations Framework Convention on Climate Change: resolution / adopted by the
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national lists of anthropogenic emissions and national notifications, a general list of steps taken
or anticipated by the Contracting Party for the purpose of fulfilling the Convention and all other
information that the Contracting Party considers relevant for the purpose of achieving the goals
of the Convention and which will be suitable for inclusion in its reports, and if appropriate,
including material relevant to the calculation of trends in global emissions (Article 12). The
states listed in Annex I have additional reporting obligations (information regarding the
provision of financial and technological support to developing countries). The financial
mechanism of the agreement, established in Article 11, is designed as the main source of
financing. Its role is to provide financial resources for developing countries, as grants or on the
basis of authorization, including transfer of technology 2.

According to the ICJ, all mitigation obligations (obligations of result and obligations of
conduct) of all parties (Annex I parties and other states) are legally binding. More than that, the
distinction between them is not necessarily a strict one. Thus, the violation of both types of
obligations leads to the responsibility of states for the violation of norms of international law.
Obligations of conduct are violated if the state has not used all possible means at its disposal
and didn’t use its best effort to achieve the goals of the convention, but the obligations will not
be violated if the country has used all available possible means but has not achieved the desired
result. In the case of obligations of result (i.e. the obligation to formulate and publish national
programmes, the obligation to communicate information to the COP) will be met merely by the
adoption of any policies and taking of corresponding measures 2°>. Moreover, the ICJ
recognized, that failure of a state to take appropriate action to protect the climate system from
GHG emissions (including through fossil fuel production, fossil fuel consumption, the granting
of fossil fuel exploration licences or the provision of fossil fuel subsidies) may constitute an
internationally wrongful act which is attributable to that state **. As we can see, in this
provision of the decision, the court specifies the obligations of states, emphasizing the need to
reduce the use of fossil fuels and this reduction is possible only in the case of a targeted state
policy. The specification of the obligations of states in this area is a positive moment, and we
can even state the unexpectedness of such a progressive provision. The activities of private
fossil fuel companies should be reduced and the court's recognition of the possibility of

establishing international legal responsibility of the state for the activities of any state body that

22 Ibid. P. 866.
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has unlawfully issued a license for such activities or for failing to take the necessary steps
necessary to prevent climate change, which are specified in the provision of the decision, should
contribute to the protection of the climate system.

The ICJ found that states are not doing enough to prevent climate change. The
adaptation measures taken today, the court believes, will be less and less effective due to global
warming, especially in developing countries. If the situation does not change, the planet will
not be suitable for life . Action to prevent climate change should concern not only the
limitation of the use of fossil fuels, but absolutely all emissions.

The activities of private individuals who emit into the environment must be regulated
with due diligence. If the state does not implement sufficient legal regulation or does not limit
the volume of emissions at the legislative level, it violates the norms of international law.

The ICJ also stressed the customary duty of states to cooperate in the sphere of
prevention of climate change. Cooperation must take place in good faith with a view to
achieving the objectives set out in the climate change agreements. The UNFCCC also specifies
the requirements for this cooperation. For example, Article 4 requires developed states listed in
Annex II to provide financial and technological assistance and other forms of support to
developing countries, particularly those most affected by climate change. Such support is
necessary to achieve the objectives of the convention. Good faith cooperation should take into
account the recommendations of the COP decisions. States must cooperate constantly and can
do so both using conventional mechanisms and directly among themselves.

In assessing the climate change treaties, the ICJ concluded that their provisions were not
contradictory. Therefore, the lex posterior rule, which is reflected in Article 30 of the Vienna
Convention on the Law of Treaties, in the court's opinion, does not apply in this sphere. The
fact that treaties regulate the same subject matter does not mean that they replace each other.

The Kyoto Protocol, adopted in December 1997 as an amendment to the United Nations
Framework Convention on Climate Change, committed developed countries and countries with
economies in transition to reduce their greenhouse gas emissions in accordance with agreed
individual targets. Binding emission reduction targets for 36 industrialized countries and the
European Union were set out in Annex B to the Protocol. Overall, these targets amounted to an
average reduction in emissions of 5 percent compared to 1990 levels over the five-year period
2008-2012 (the first commitment period). The EU committed to reducing emissions by 8

percent, Japan and Canada by 6 percent, and the Eastern European and Baltic countries by an
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average of 8 percent. Under the Kyoto Protocol, if a country in Annex B exceeded its
obligations to limit emissions for a certain period and had an unused quota, it could sell this
quota or part of it to another country. The second commitment period was agreed in 2012. The
Doha Amendment, which established the second commitment period of the Kyoto Protocol for
2013-2020, no longer allowed international trading of emissions allowances and did not allow
the use of quotas from the first period 2%°. At the same time according to the court, the absence
of a new commitment period does not deprive the Kyoto Protocol of its legal effect and
therefore its provisions can serve to assist in the interpretation of other climate change
agreements and in assessing the implementation by countries listed in Annex B of their
commitments in the sphere of prevention of climate change >’

The temperature goal determined by the Paris Agreement aims to stabilize emissions
into the atmosphere in such a way as to prevent anthropogenic changes in the climate system.
At the same time, the Paris Agreement must be implemented in a way that reflects equity and
the principle of common but differentiated responsibilities and respective capabilities, in the
light of different national circumstances 2°®. Again, when implementing the Agreement, the
parties must act with due diligence and must employ best efforts.

The Paris Agreement does not define specific emission targets for the states. Instead, it
creates a more flexible system in which the parties determine nationally defined contributions
to the global response to climate change (Article 3). Countries have undertaken to take measures
to mitigate climate change in order to achieve the goals of such contributions. Nationally
defined contributions are determined by the state voluntarily for 5 years, after which they must
be revised and remit new obligations. Each subsequent nationally defined contribution of the
party must represent progress compared to the current contribution of the party and reflect its
highest possible ambition, taking into account its common but different responsibilities and
respective capabilities, considering the different circumstances in individual states (Article 4
(3)). When submitting their nationally defined contributions, states must provide the necessary
information for clarity, transparency and understanding (Article 4 (8)). At the same time, each
state can at any time adjust its current nationally defined contribution in order to increase its

ambition in accordance with the guidelines adopted by the conference of the parties serving as
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a Conference of the Parties to the Paris Agreement (Article 4 (11)). The Conference of Parties
serving as a Conference of the Parties to the Paris Agreement periodically evaluates the
implementation of this agreement to assess collective progress towards achieving the purpose
of this agreement and its long-term goals. The Conference of the Parties performs a global
evaluation every five years, and it serves as a Conference of the Parties of the Paris Agreement.
The results of the global assessment help states to update and expand their nationally defined
activities, as well as expand international cooperation in the sphere of climate-related
measures (Article 14) 2.

According to the ICJ, the obligation of the states to determine NDCs is the obligation of
result which is procedural in nature. At the same time, it is not enough to simply formally fulfil

39 and reflect its highest possible

this obligation; it must be fulfilled with due diligence
ambition. Although the highest possible ambition is not defined in the Paris Agreement, as the
court explains, it has not been left entirely to the discretion of the parties *°!, they must be such
as to achieve the purpose of the convention. That is, states should do everything possible. Of
course, the possibilities are different and depend on the economic development of the country,
the level of its emissions, and national characteristics. Economically developed countries must
determine absolute emission reduction targets and developing states are expected to continue
enhancing their mitigation efforts 3.

It is also established the obligation to constantly carry out mitigation measures in order
to achieve the objectives of the convention. And these measures also apply to private
individuals. And this is important because emissions are mainly caused by private actors. It was
also confirmed by the ITLOS in its Advisory opinion 3%,

In addition to setting NDCs, it is necessary to be proactive and make efforts towards
their implementation. This may require changes to legislation, administrative procedures and
enforcement procedures.

The Advisory opinion also highlights the need to implement adaptation measures,

including the need to develop necessary plans and policies that should take into account the

needs of vulnerable groups of people and vulnerable ecosystems. At the same time, the available
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scientific data should be taken into account. The restoration of ecosystems, the creation of
warning mechanisms, the construction of appropriate infrastructure, etc. should be foreseen. 3%,

The Paris Agreement emphasizes that developed countries must play a leading role in
mobilizing financial resources to help developing parties mitigate climate change and adapt
while implementing their existing obligations under the agreement. At the same time, other
states are called upon to provide adequate financial assistance (Article 9). Besides, the ICJ
draws attention to the fact that this is precisely a duty, not a good will. The Paris Agreement
does not mention the amount of assistance required, but, in the court's opinion, this obligation
must be interpreted in such a way as to achieve the goal set by the agreement, and its level must
be assessed taking into account the capabilities of economically developed countries and the
needs of developing countries **°.

The ICJ acknowledged the possibility of establishing a state’s total contribution to
global emissions on the basis of scientific data, taking into account the emissions that a state
has made in the past and that it is making in the present. In doing so, the court recalled the need
to report on its emissions under the UNFCCC. In climate change litigation, the most difficult
thing is to establish a link between the state’s activities and the damage caused to the climate
system. The ICJ’s Advisory opinion states that such a link can be established, since the 2023
IPCC report >°®, for example, includes data on cumulative net emissions by region. Similar data
are contained in other studies. Of course, establishing international legal responsibility is more
difficult when we are talking about a multitude of subjects that violate the norms of international
law. But, as the court notes, customary international law is capable of addressing this task 7.
Thus, the court stated that international legal liability for violating one's climate obligations is
possible. And this is an important statement. The recognition of this fact, we hope, will have an
impact on states and they will begin to fulfil their international legal obligations in the sphere
of prevention of climate change more responsibly. Also, the number of cases that will be
considered by international courts in this area may potentially increase.

According to paragraph 74, the basis for the advisory opinion was the IPCC reports,

which provide the best available scientific conclusions on climate change and its consequences.

3% Ibid. Para 257-258.
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The detrimental effects of climate change on the climate system have been confirmed by the
UNEP, the WHO, the WMO and the IMO %,

The ICJ recognized that states must act based on scientific evidence and explained what
should be met by the scientific evidence (reports of the IPCC). In this regard, paragraph 438 of
the advisory opinion is interesting, which confirms that it is difficult to establish a causal link
between emissions into the environment carried out by the state and the damage resulting from
these emissions. However, in the court’s view, establishing this causal link is possible through
a concrete assessment. And this is crucial because in many climate change litigations states
resisted accountability arguing that causal link cannot be shown in environmental cases because
of the diffuse nature of the emissions. This ICJ’s advisory opinion may put an end to this issue.
From now on, we hope, cases like Saul Luciano Lliuya v RWE will have a chance of success
in the future. The ICJ proposes to assess each case separately, paying attention to the specific
facts of each individual case. This may include the type of activity, the size of emissions,
foreseeability, etc. Since a causal link can be established, the ICJ thus recognizes the
international responsibility of states for contributing to climate change. Of course, scientific
data, primarily reports of the IPCC, must be used to prove a causal link. Countries will no longer
be able to use the argument that a significant number of entities contribute to climate change
through their activities and that their emissions are not significant on a global scale. This
position of the court is very important, especially for small island states. Undoubtedly,
paragraph 438 of the Advisory opinion will often be referred to by applicants in climate cases.

The adoption of the Advisory opinion of the ICJ on the obligations of states in respect
of climate change prevention was necessary for several important reasons. Firstly, legal clarity
on states’ climate obligations is necessary. Many multilateral environmental agreements (e.g.,
the Paris Agreement, the UN Convention on the Law of the Sea) contain general obligations to
protect the environment. But they do not always clearly define what actions are obligatory, what
consequences arise for states for violations of their norms, how these obligations relate to
human rights, etc. The ICJ’s advisory opinion provides an authoritative interpretation of these
norms.

The court's advisory opinion can increase pressure on individual governments. This is
especially true for the states that emit the most, since they often do not bear responsibility for

their emissions. Small island states are the most affected by climate change, but their emissions
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are minimal. It is also a signal to the international community that the climate crisis is a leading
topic of modern international law.

In general, the ICJ's advisory opinion is based on scientific evidence. The court relies
on it when recognizes that climate change is real, widespread and rapid, and can be measured.
Of course, natural processes also affect climate change, but the ICJ recognized that climate
change is caused mainly by human activity (because of CO2 emissions, deforestation and
pollution of the seas, which are sinks for emissions) %, Climate change raises many other
issues, such as the protection of affected individuals and the sovereignty of states. Since climate
change is human made, it is a subject of international law. Since the court has recognized
climate change as an existential problem for humanity, it concerns all countries.

According to the ICJ, preventing climate change is an erga omnes obligation. States
must act with due diligence, in good faith, based on scientific data. Preventive measures must
be reasonable, timely and effective.

Given the large number of environmental treaties that have been adopted and that are in
one way or another aimed at protection of individual components of the environment, the ICJ
did not set itself the goal of examining them all. The court highlighted the most important
treaties in the field of climate change mitigation as follows: the Ozone Layer Convention, the
Montreal Protocol, the Biodiversity Convention and the Desertification Convention.

The 1985 Vienna Convention for the Protection of the Ozone Layer and the 1987
Montreal Protocol on Substance that Deplete the Ozone layer form a key part of the
international legal framework addressing atmospheric protection. While originally adopted to
protect the ozone layer, their provisions directly contribute to the broader goal of protection of
the climate system, as was recognized by the IPCC. The ICJ also focused its attention on this.
It stressed the importance of the work of the Conference of the Parties to the Montreal Protocol
in implementing the obligations of countries defined by these two international documents. A
serious approach to the implementation of these obligations and, as a result, the recovery of the
ozone layer clearly contributes to the prevention of climate change. Therefore, according to the
court, the states parties to the Montreal Protocol have an obligation to phase out, according to
a fixed schedule, the production and consumption of all the main ozone-depleting substances,

including certain GHGs, through control measures !°. Taking into account that many ozone-
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depleting substances are also greenhouse gases, reducing their emissions will help to mitigate
climate change.

Under Article 2 of the Ozone Layer Convention, states have a general obligation to
protect human health and the environment from adverse effects caused by human activities that
modify or are likely to modify the ozone layer, to cooperate and adopt appropriate legislative
and administrative measures within their capabilities to prevent and mitigate such harm *'!. The
Montreal Protocol operationalizes these obligations through concrete control measures. States
are obliged to phase out the production and consumption of listed ozone-depleting substances
according to an agreed schedule. States also must participate in periodic reviews and
amendments to the protocol. For example, the Kigali Amendment to the Montreal protocol of
2016, which added hydrofluorocarbons (HFCs) to the list of controlled substances is expected
to reduce the production and consumption of HFCs by more than 80 per cent over the next 30
years. If fully implemented, the amendment can avoid up to 0.4°C of global warming by the
end of this century *'2. According to scholars, reduction of HFCs can reduce the global warming
rate, diminish health burdens and maintain agricultural productivity 3'°.

The ICJ stressed the importance of international cooperation between the parties within
the framework of the Montreal Protocol. Obligations under the Ozone Layer Convention and
Montreal Protocol complement and reinforce obligations under the UNFCCC. Both
frameworks (ozone layer treaties and climate change treaties) are aimed at the protection of the
atmosphere as one of the components of climate system and as a consequence of the entire
climate system as a whole 3'*. As the ICJ notes, this is reflected in Article 4, paragraph (1) (a)
of the UNFCCC, which obliges states periodically update national inventories of anthropogenic

emissions by sources and removals by sinks of all greenhouse gases not controlled by the
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105



Montreal Protocol 3>

, as well as in article III of the Kigali Amendment, which obliges states to
replace HFCs with more planet friendly alternatives by phasing down the production and usage
of HFCs 3¢, All these provisions complement each other.

The obligation to prevent climate change also arises for states from customary law. That
is, even those states that are not parties to climate change conventions must actively act to
prevent climate change. The obligation of states not to cause serious harm in the territory of
other states (no harm principle) has been recognized by the ICJ as an obligation arising from
customary law in its previous decisions *!”. But in the Advisory opinion on obligations of states
in respect of climate change the ICJ expanded this duty on the duty to prevent significant harm
to the environment in the context of climate change *'®. This is an important position of the
court, as many scholars believed that this obligation of states only applies to cross-border harm
and does not apply to obligations in the sphere of climate change prevention, and emphasized
the need to expand the scope of application of this principle 3!°. But these were only proposals.
The ICJ made the duty to prevent significant harm to the environment in the context of climate
change an obligation. Moreover, an obligation that has a customary character, that is, an
obligation that absolutely all states must fulfil. According to the ICJ, this duty is part of an
obligation of state to act with due diligence. This obligation is the obligation of conduct, not of
result, but states must take all possible and available measures to fulfil this obligation.

Moreover, the ICJ identified individual elements of this obligation: action to the best of
the state’s ability, appropriateness of measures, applying of precautionary measures, taking into
account scientific and technological information and relevant rules of international standards,

undertaking risk assessment, notification and consultation of other states, adoption of
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appropriate legislation and vigilance in its enforcement, exercise of administrative control *2°.

The higher the probability and the seriousness of possible harm is, the more demanding is the
required standard of conduct *2!. At the same time, according to the ICJ, when determining the
level of states' obligations in the sphere of prevention of climate change, it is necessary to take
into account available scientific and technological information. According to the court, reports
of the IPCC should be used by states as the source of comprehensive and authoritative
information 322,

Environmental impact assessment should be applied to all activity, which may have a
significant adverse impact in a transboundary context, not only to industrial activity *2°. The
ICJ did not specify how the environmental impact assessment should be carried out but referred
to the duty of due diligence.

Taking into account all of the above, of course, the level of responsibilities in the field
of climate change prevention will be different for individual states. But what is important is that
absolutely all countries, according to their capabilities, should actively act in this sphere.

The next important principle of international environmental law, which has a customary
character, and which, in the opinion of the ICJ, should be applied in the sphere of prevention of
climate change, is the duty to cooperate for the protection of the environment. The customary
character of this principle was confirmed by the court in its previous decisions. The court also
drew attention to the need for cooperation as a duty, which was stated in the UN Charter and
the Declaration on Principles of International Law concerning Friendly Relations and Co-
operation among States in accordance with the Charter of the United Nations, as well as in the
decisions of international and national courts **4, but in the Advisory opinion on obligations of
states in respect of climate change the ICJ also expanded this duty on climate change prevention
sphere. While analysing the UNFCCC the ICJ emphasized the need for cooperation in the field
of technology transfers, providing financial support to developing countries, especially those

most exposed to the risks of climate change and capacity-building. UNFCCC’s guidelines,

320 ICJ. Advisory Opinion of 23 July 2025 Obligations of states in respect of climate change. URL: https://www.icj-
cij.org/sites/default/files/case-related/187/187-20250723-adv-01-00-en.pdf. Para 135-138.

321 1bid. Para 275.

322 1bid. Para 284.

323 1bid. Para 296.

324 Climate Change, Advisory Opinion, ITLOS Reports 2024, p. 110, para. 296; MOX Plant (Ireland v. United
Kingdom), Provisional Measures, Order of 3 December 2001, ITLOS Reports 2001, p. 110. Para. 82.
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frameworks and mechanisms adopted by COP decisions must be taken into account when
implementing cooperation *2°.

The duty to cooperate is also provided in the provisions of the Paris Agreement. The
ICJ notes that the Paris Agreement establishes obligations of co-operation with respect to
specific issue areas, such as adaptation, loss and damage (Article 7, paragraphs 6 and 7;
Article 8, paragraph 4). Additionally, Article 12 establishes an obligation to “cooperate in
taking measures, as appropriate, to enhance climate change education, training, public
awareness, public participation and public access to information” 3. The ICJ determined that
the obligation of cooperation enshrined in the Paris Agreement is an obligation not only of its
state parties, but of all states based on the customary nature of this obligation. According to the
ICJ the obligations according to the Paris Agreement and obligations according to the
customary law inform each other. Countries may choose the ways and methods of cooperation
themselves but must carry it out in good faith and by implementing the obligation of due
diligence 3%’

The obligation of economically developed countries to provide financial assistance to
help less economically developed countries to meet their climate change commitments was
once again emphasised. Since the Paris Agreement does not specify the level of this financial
support, the ICJ found it necessary to answer this question. According to the court, this
obligation must be interpreted comprehensively, taking into account all the other provisions of
the Paris Agreement in such a way as to achieve the objective set out in Article 2 of the
Agreement. This level can be evaluated on the basis of several factors, including the capacity
of developed states and the needs of developing states 2%,

The ICJ’s articulation of the specific elements of the obligation of due diligence
including precautionary measures, scientific assessment, legislative enforcement, and
international cooperation provides a concreate framework for states’ action. Climate protection
according to the ICJ is not optional, it is a legal duty shared by all states.

The Ozone Layer Convention and Montreal Protocol are aimed at the protection of the
atmosphere as one of the components of climate system and as a result contribute to the

protection of the global climate system. Ozone layer treaties and climate change treaties
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complement each other regarding this issue. The ICJ stressed the importance of the work of the
Conference of the Parties to the Montreal Protocol in implementing the obligations of countries
defined by the ozone layer treaties. A serious approach to the implementation of these
obligations and, as a result, the recovery of the ozone layer clearly contributes to the prevention
of climate change.

A number of scholars devoted their attention to the principle of lex specialis. Raphaél
van Steenberghe acknowledges that the lex specialis principle is used as a mechanism to resolve
conflicts between individual legal acts but emphasizes that it can also be used as an
interpretative tool, when the terms of one treaty can be used for the interpretation of the
provisions and terms of another. For example, the provisions of international environmental
law can be used to interpret the provisions of international humanitarian law *2°. Thorp T. draws
attention to the inconsistency in applying lex specialis principles in climate change litigation
and proposes to unify lex specialis principles under a broader constitutional framework 33°.
According to Alan Boyle, human rights and climate change protection in international law is
far from simple or straightforward **!. ICJ’s advisory opinion gives concrete answer concerning
the lack of lex specialis in the sphere of prevention of climate change.

The principle of prevention of serious transboundary environmental harm and the need
to fulfil a duty of due diligence are applied to climate change activities (primarily to activities
related to the production and use of fossil fuels such as coal, oil and natural gas). Previously, it
was widely believed that this principle was only applied to situations where there was a specific
source of pollution. A classic example of such a situation is the arbitration dispute between the
United States and Canada over the activities of a smelter in Trail (Canada). In the case of the
climate system, there are a large number of sources of greenhouse gas emissions, a large number
of sinks, and the cumulative effect of these emissions on the climate **?. The ICJ was not
convinced by this statement. It was therefore concluded by the court that the principle of

prevention also extends to damage to the climate system and its components.
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Some scholars (e.g., E. Badanova) argue that this advisory opinion could help shape
approaches to attributing responsibility to the Russian Federation for breaches of due diligence
obligations. These activities include not only financing armed conflict, which has a direct
negative impact on the climate, but also large-scale natural gas production for export, large-
scale infrastructure projects for gas transportation, etc. >*

For some countries, it is difficult to reconcile the simultaneous achievement of the
climate goals set out in the Paris Agreement and the Sustainable Development Goals set out in
the Agenda 2030. This reconciliation requires institutional changes and changes in approaches,
but coherence is clearly needed. *** Some scholars propose using the level of greenhouse gas
emissions per capita as a scientifically sound indicator to determine the level of responsibility
for climate change and the appropriateness of a country's economic growth **°. The scope of
states' obligations to reduce their greenhouse emissions should also take into account
cumulative historic emissions of states .

A. K. Armstrong, M. E. Krasny and J. P. Schuldt draw attention to the importance of
environmental education, as it has a real impact on changing the actions of individuals, both at
the local level and in the form of advocacy at the national level.**” Coordination of global,
national and subnational efforts is also necessary **%. Without a doubt Sustainable Development
Goals cannot be successfully implemented without strong action on climate change 3*°.

The Paris Agreement does not contain a specific list of obligations of states. It provides
for an obligation for states to establish nationally determined contributions, which must be
ambitious, should be reviewed every 5 years and should represent progress compared to

previous nationally determined contributions.
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International treaties lack a number of very important definitions. For example, what do
we understand by due diligence. We find the definition of what we understand by this concept
only in educational and scientific literature. Most environmental treaties have too general
provisions that define the purpose and objectives in a particular sphere and the principles that
states must apply. More detailed obligations are established either in the protocols to them or
are not established at all. States must reach a consensus and do not want to take on too large
obligations, although from them would benefit absolutely all states. In the field of climate
change prevention, the situation is the same. The UN Convention on Climate Change and the
Paris Agreement, which are key international treaties in this field, are no exception. Therefore,
the interpretation of the obligations of states in this field buy such an authoritative body as the
ICJ is very important. And not only the obligations of states according to aforementioned
treaties require interpretation, but also individual terms used in them and environmental
principles that must be implemented by states, as well as customary norms and obligations of
states according to other environmental treaties. That is why it is really helpful that the ICJ was
not conservative, as in most of'its previous decisions which concerned environmental protection
and really provided detailed explanation of the obligations of states in the sphere of prevention
of climate change.

An important issue that requires explanation is how to determine the extent of the impact
of individual states on climate change. Of course, many entities emit carbon dioxide and
therefore the extent of obligations of different states is different. Related to this is the issue of
compensation for damage caused by the polluter as a result of violation of international
obligations in the field of climate change prevention. In our opinion, the largest polluters in the
event of violation of their climate obligations should bear responsibility and compensate for the
damage. Moreover, it should be noted that the population of those island countries that
contribute the least to climate change suffer the most from it. And this is the greatest injustice.

A vivid example of considering this issue is the case of Luciano Lliuya v. RWE AG. In
November 2015, Saul Luciano Lliuya, a Peruvian farmer who lives in Huaraz, Peru, filed claims
in the District Court Essen, Germany against RWE, Germany’s largest electricity producer.
Luciano Lliuya’s, supported by NGO German watch, alleged that RWE, having knowingly
contributed to climate change by emitting substantial volumes of greenhouse gases (GHGs),

and that is why bores some amount of responsibility for the melting of mountain glaciers near
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his town of Huaraz 3*. Due to climate change, glaciers are melting, which is increasing the
water level in the plaintiff's town and as a result it is under threat of flooding. Luciano Lliuya,
with the help of human rights organizations, decided to apply to a German court with a demand
to compensate for part of the costs necessary for building a dam to avoid flooding.

In order for the case to have the potential for success the share which was demanded to
be compensated by the RWE was calculated amounted to 0.47% of the total cost - the same
percentage as RWE’s estimated contribution to global industrial greenhouse gas emissions
since the beginning of industrialization **!. Of course, the argument of the German corporation
was that it is not the only entity that pollutes the environment and contributes to climate change.
But the amount of compensation that the plaintiff demanded was a percentage of its share of
pollution among all entities. Therefore, we agree with the plaintiff and believe that it would be
fair for large corporations, which are the largest emitters of carbon dioxide and undoubtedly
have significant profits, to compensate for the costs of necessary preventive measures for the
population of countries that do not have financial resources for protective measures and, as a
result, for the protection of their settlements. A vivid example is the above-mentioned town
Huaraz.

The court of first instance in this case dismissed the claim and declared it inadmissible
arguing that it is difficult to prove a causal link between emissions of the RWE and melting
glaciers in Peru. But the court of second instance declared the claim admissible and began
consideration of the case. The case has been considered longer than expected. One of the
officially announced reasons was the restrictions on flights related to the Covid pandemic and,
as a result, the possibility of the review of evidence. As a result, the case was considered for
almost 10 years. Despite the huge expectations of a positive court decision, unfortunately, in
May 2025, the German court denied the plaintiff's request.

The arguments of the court are as follows. In the oral reasoning behind the judgment,
presiding Judge Dr. Rolf Meyer stated that the plaintiff might have a claim against the defendant
under Section 1004 of the German Civil Code (BGB). If there is a threat of adverse effects, the
polluter of CO2 emissions may be obligated to take preventive measures. If the polluter
definitively refuses to comply, it may be determined (even before actual costs are incurred) that
it must bear those costs in proportion to its share of emissions, as the plaintiff requests. The vast

distance between the defendant's power plants and the plaintiff's place of residence in Peru
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alone was not sufficient reason to declare the lawsuit unfounded. The presiding judge
particularly emphasized the inaccuracy of one of the defendant's arguments: the court's legal
opinion did not mean that every individual citizen could be prosecuted in the future. This was
contradicted by the fact that the causal contributions of a single individual were so minor that
they could not give rise to responsibility. Likewise, the defendant could not rely on its
obligations under German law to justify interfering with the property of the plaintiff, who
resides in Peru 3.

Nevertheless, the plaintiff's appeal was dismissed because the evidence showed that
there was no concrete danger to his property. The probability that any water from the glacial
lake would reach the plaintiff's house within the next 30 years was only about one percent — a
figure that was considered too low. Furthermore, in such case, the consequences for the
plaintiff's house would be negligible, because a flood wave would reach the house only at a
height of a few centimetres and at a flow rate that would not be capable of endangering the
structure of the house. The court rejected the plaintiff's objections to the expert's method of risk
assessment. The court followed the expert's assessment, which considered a specific risk
analysis based on local conditions. However, the plaintiff's general statistical assessment,
particularly the inclusion of a “climate factor” to the method of risk assessment, was rejected
by the court. For example, the shallow water area in front of the lake was not taken into account,
the height of the downstream barrier was underestimated. Therefore, according to the court, the
actual risk was still well below the one percent probability 3+

Unfortunately, the court's decision did not turn out to be what the residents of Huaraz
and representatives of public organizations expected. But it raised very important issues. First
of all, the issue of the interdependence of emissions of individual large emitters and the damage
caused to a particular community. If successful, the case would establish the first precedent for
holding major emitters liable for future climate-related harm. The plaintiff failed to prove in
court that the threat of flooding of his city is so significant that damage could occur in the near
future. If this could be proven, the case would most likely be successful. Therefore, such cases
(and they are also being considered before national courts in other countries) may be successful
in the future and the courts may issue decisions that would oblige large emitters to pay

compensation to individuals.
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The German court's decision has been widely criticized. The court based its decision
solely on the evidence of its appointed experts and did not consider the evidence of the plaintiff's
experts. For example, it did not consider threats from rockfalls ***. Other authors point out that
tragic events in Blatten, Switzerland have shown us, that the impact of climate change is
difficult to predict and that it can surprise even experts. What happened in Blatten was the very
risk that Mr. Lliuya is trying to avoid **. According to Denise Eastlake, in Mr Lliuya’s case,
there may have been a mismatch in the legal test required to establish causation and the
unpredictable impacts of a rapidly changing climate 3°.

In any case, it is good that the ICJ in its advisory opinion provided clarification on the
relationship between the emissions of individual large emitters and the damage caused in other
states and the possibility of establishing compensation. This would significantly help to
consider such cases before national courts, especially since the likelihood of an increase of the
number of such cases is significant.

Luciano Lliuya v. RWE AG case proved the importance of expert evidence. A similar
situation of almost successful decision was in the case of loane Teitiota v. New Zealand. In this
case the UN Human Rights Committee for the first time considered the case of an asylum seeker
for climate reasons. The Human Rights Committee accepted the argument of the author of the
communication that rising sea levels would likely make Republic of Kiribati (country of
residence of the author of the communication) uninhabitable. It noted, however, that the
timeframe of 10 to 15 years suggested by the author of the communication as a period during
which there will be an immediate threat to the lives of the population could allow the Republic
of Kiribati take the necessary actions with the assistance of the international community in order
to protect and, if necessary, relocate its population **’. According to the UN Human Rights

Committee, no evidence was presented to demonstrate such an imminent risk to the author of
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the communication and his family, and that the risk still significantly does not reach the
threshold necessary for it to be possible to claim that their lives were endangered **. Ioani
Teitiota lost his case because his evidence did not convince the Human Rights Committee of
an imminent threat to his life. According to the Committee, 10 to 15 years period is sufficiently
long period for the necessary preventive steps to be taken. However, the UN Committee on
Human Rights has also recognized that climate change can cause extreme risks incompatible
with the right to a dignified life, and under such conditions states will not be able to repatriate
people whose lives are at risk due to climate change. Such a conclusion may be of great
importance in the future, because it opens the possibility of asylum seekers in connection with
global warming, and after some time states may have an obligation to accept environmental
refugees 3%,

Ioane Teitiota v. New Zealand case highlights the need for the ICJ to address the
obligations of states towards environmental refugees. It is obvious that their numbers will
increase in the future, and this raises many important questions about their future and the
necessity of regulation of their status. This case illustrates the urgent human rights
consequences of climate change, while the ICJ advisory opinion explained the framework of
states’ obligations. Together, they highlight the need for international law to evolve toward
recognition and protection of environmental human rights, including the human rights of
environmental refugees.

In conclusion we can state that the ICJ’s Advisory opinion on obligations of states in
respect of climate change contributes to the strengthening of international climate change law.
By affirming that the duty to prevent significant environmental harm applies to climate change
obligations and that it is customary international law, it confirmed the obligations of all states,
not just states parties to climate conventions. The principle of not causing significant
environmental harm is not limited to direct, cross-border environmental damage, but to state’s
climate change obligations as well. States must act with due diligence to actively prevent
climate-related harm. This obligation is obligation of conduct, not obligation of result, but it

nevertheless requires states to take all necessary and appropriate measures to fulfil it.
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4.3 The Right to a Safe Climate According to the Advisory Opinion of Inter-American
Court of Human Rights

The second decision issued by the international court concerning obligations of states
in the sphere of counteracting with climate change was an Advisory Opinion of Inter-American
Court of Human Rights issued in May 2025. This Advisory Opinion confirmed obligations of
states to protect the human right to a healthy environment, including the right to a safe climate.
The Inter-American Court of Human Rights interpreted the scope of the general obligations of
states derived from the American Convention on Human Rights and the Protocol of San
Salvador in relation to the substantive and procedural rights in the context of the climate
emergency.

As in the case of European Convention on Human Rights, American Convention on
Human Rights does not have a provision aimed at protection of environmental human rights.
But similar to the European Court of Human Rights the Inter-American Court of Human Rights
through extensive interpretation has indicated that the right to a healthy environment is one of
the rights protected by Article 26 of the American Convention on Human Rights, which

guarantees progressive development 3

. Inter-American Court of Human Rights while
interpreting this article also referred to the Article 11 of the Protocol of San Salvador to the
American Convention on Human Rights, according to which “everyone shall have the right to
live in a healthy environment and to have access to basic public services” and that State Parties
“shall promote the protection, preservation, and improvement of the environment” 3!,

The Inter-American Court of Human Rights recognized that the human right to a healthy
environment should be understood as a fundamental right necessary for the existence of
humanity. This right embodies a universal value, which must be guaranteed not only to present,
but also to future generations 2. As we can see, the court justifies the need to ensure inter-

generational equality. Infringement of environmental human rights, according to the court,

30 American Convention on Human Rights. (1969). URL: https://www.oas.org/dil/treaties_b-

32 american_convention_on_human_rights.pdf

31 Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social, and
Cultural Rights: “Protocol of San Salvador”: Signed at San Salvador, El Salvador, on November 17, 1988, at the
Eighteenth Regular Session of the General Assembly. URL: https://www.oas.org/en/sare/social-
inclusion/protocol-ssv/docs/protocol-san-salvador-en.pdf

332 Inter-American Court of Human Rights. Advisory opinion ao-32/25 of May 29, 2025 requested by the Republic
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333 and that is why states should protect them within their state

influences all human rights
boundaries and outside them 3%,

The Inter-American Court of Human Rights agreed with the advisory opinion of the
International Tribunal for the Law of the Sea concerning the statement that the breach of an
obligation must be assessed individually in each particular situation 3°°. At the same time the
strong side of the advisory opinion of the Inter-American Court of Human Rights is that it
explains in more detail the concept of due diligence of states in the sphere of prevention of
climate change. According to the court, this concept requires: identification and detailed
assessment of the risks; adoption of proactive and ambitious preventive measures to avoid the
worst climate scenarios; utilization of the best available science in the design and
implementation of climate actions; integration of the human rights perspective into the
formulation, implementation and monitoring of all policies and measures related to climate
change; permanent monitoring of the effects and impacts of the adopted measures; strict
guarantee of procedural environmental rights; transparency and accountability in relation to
state’s climate action; appropriate regulation and supervision of corporate due diligence, and
enhanced international cooperation *>¢. These obligations have all states irrespective of the level
of their economic development.

The principle of common but differentiated responsibilities also applies in this sphere.
Cooperation between states must consider differences among them and take into account their
capabilities and responsibilities **’.

As a separate obligation of states, the Inter-American Court of Human Rights
distinguished the obligation to conduct environmental impact assessment. “Environmental
impact assessment” means a governmental process for evaluation of the likely impact of a
proposed activity on the environment. Environmental impact assessment has been included in
a number of international and regional treaties, as well as soft law instruments. The Convention
on Environmental Impact Assessment in a Transboundary Context (ESPOO Convention),
adopted in Espoo, Finland, on 25 February 1991, is one of the most important treaties on the

obligation to carry out environmental impact assessment. The Convention aims to introduce the

333 Ibid. Para 274.

33 Ibid. Para 277.
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and International Law, Advisory Opinion, 21 May 2024 . Para 239.
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URL: https://www.corteidh.or.cr/docs/opiniones/seriea 32 en.pdf. Para 236.
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principle of environmental impact assessment into the domestic legislation of individual states
and to enable other states to intervene in a precisely defined manner in the preparation of
activities carried out outside their territory which are likely to have a significant adverse effect
on their environment. At the same time, it should be noted that the ESPOO Convention does
not have universal nature. That is why the customary nature of environmental impact
assessment is very important, because this principle should be implemented not only by states
which are parties to the ESPOO Convention, but by all states 3%,

The customary nature of this principle was confirmed by the International Court of
Justice in the Pulp Mills case between Argentina and Uruguay. In the River San Juan case
(Kostarika v. Nikaragua) the ICJ concluded the obligation to undertake an environmental
impact assessment where there is a risk that the proposed industrial activity may have a
significant adverse impact in a transboundary context, in particular, on a shared resource >*°. In
the Pulp Mills case (Argentina v. Uruguay), the ICJ indicated that an environmental impact
assessment must be carried out before the project is implemented. In addition, once the project
starts, continuous monitoring of environmental impacts is required, if necessary, throughout the
life of the project *°. A key shortcoming is that international environmental law does not
specify the manner in which environmental impact assessments should be conducted. We do
not find an answer to this question in the decisions of international courts including the
Advisory Opinion of Inter-American Court of Human Rights.

The Inter-American Court of Human Rights recognized the obligation of states to avoid
any actions that would block or slow down the implementation of measures in the field of
climate change prevention. At the same time, special attention is paid in the Advisory Opinion
to procedural environmental law, primarily the right to access environmental information,
which must be ensured in order the population to be able to assess the risks, causes and
consequences arising from hazardous situations. In the event of emergencies, the entire
population must be protected. There is no doubt, and there is scientific evidence, that climate
change affects certain categories of the population more. First of all, we are talking about
children, the elderly, people with disabilities. And in the event of emergencies, their rights must

also be ensured, although, of course, this requires additional efforts on the part of
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governments *¢!. Environmental rights must be ensured for everyone without discrimination *¢.
It means, for example, that they must be ensured to people with disabilities and Indigenous
people as well.

It is interesting that the advisory opinion singles out Indigenous peoples as a separate
vulnerable category of population. It should be noted that Indigenous peoples enjoy the right to
a healthy environment collectively. This right is enshrined in several international treaties,
including Article 11 of the Additional Protocol to the American Convention on Human Rights
in the Field of Economic, Social and Cultural Rights (Protocol of San Salvador). This is
explained by the fact that the rights of Indigenous peoples are closely related to the right to a
healthy environment 63,

The actions of all state bodies should be coordinated both at the national and
international levels in order to protect the rights of people affected by climate change. The state
should take measures to protect all categories of people at risk, as well as to prevent the
emergence of risks associated with climate change and reduce their consequences ***. In this
case, the state is responsible not only for the activities of state bodies, but also of third parties.

The precautionary principle is part of national laws and is reflected in the decisions of
all the highest courts of OAS member states, but the Inter-American Court of Human Rights
again emphasized the importance of complying with this principle, as well as the duty of due
diligence, environmental impact assessment and the development of emergency plans **>. When
developing preventive and other measures, it is necessary to take into account the experience
and listen to the advice of Indigenous peoples *6°.

As a separate obligation, the advisory opinion highlights the obligation, in particular, to
guarantee environmental human rights, as well as rights related to environmental risks 3¢7,

which would establish obligations including for individuals and enterprises which activities
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significantly affect the environment. This legislation should also contain sanctions for its
violation, as well as measures to be taken in the event of a climate emergency.

The duty of states to cooperate, which is part of customary law and enshrined in a
number of international instruments, including the UN Charter, applies not only to the
prevention of transboundary pollution, but also, in the case of disasters related to climate change
and migratory flows in case of life-threatening. The duty to cooperate also includes prevention
measures. The duty to accept environmental refugees is particularly important, since, as it is
known, they are not protected under the Refugee Convention 33,

As we can see the list of obligations of states is long enough and is much more specific
than the ECtHR identified in the case of Verein Klimaseniorinnen Schweiz and others
v. Switzerland, which was issued in 2024. This is one of the positive sides of the advisory
opinion. At the same time, it contains some shortcomings, for example, it does not specify the
obligations of states in the field of protection of persons with disabilities. We paid attention to
this issue in the second chapter of this monograph.

The Inter-American Court of Human Rights chose the approach of the protection of

nature as a subject of rights 3%

and this approach is innovative. According to the court, nature
should be treated as a subject of law, which will contribute to sustainable development and
ensure the right to a healthy environment for future generations. And here we observe a change
in the legal concept. The natural environment has always been considered as an object of
protection, not a subject. Therefore, let us dwell on the court’s reasoning in more detail. The
court explains the granting of legal personality to the environment by the need to focus on the
protection of environmental conditions necessary for the life of local communities and
indigenous peoples *7°. According to the court, this is also required by the principle of
progressive development of international human rights law. The natural environment, as a

collective object of general interest, is the basis not only for the existence of the state, but also

for life on our planet in general 37!
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The court also refers to the Pact for the Future of 2024, which in paragraph 29 requires
radical changes to environmental protection *’2, as well as to the decisions of national courts,
for example, in Canada, Ecuador, Bolivia, Brazil, Mexico, Peru.

More and more scientists (e.g., J. Gilbert, S.V. Galarraga) are starting to talk about the
need to change the paradigm in protection of the natural environment through defining the rights
of the nature and looking at it as the subject of international law 37*. According to them, it will
help to improve the protection of the natural environment. Another argument is that not only
humans have the right to life, but all species in nature 3’4,

The importance of the Inter-American Court's approach to the legal subjectivity of
nature lies in the fact that, to date, no international agreement has adopted or confirmed such a
position. There are only several partial exceptions. As an example we can mention: the World
Charter of Nature, which, while listing general principles, requires that the use of natural
resources be carried out in such a way that there is no threat to the existence of all forms of
life 37°; the Universal declaration of animal rights of 1978 adopted by the UNESCO, which in
its preamble says that all animals have rights 3’®. Earth Charter of 2000 in Principle I. recognizes
the value of all forms of life irrespective of its usefulness to humanity 377,

States of Latin America are pioneers in recognizing nature as a subject, not an object,
of law. Ecuador even recognized such subjectivity of nature in its constitution. Article 10 of its
Constitution says that nature shall be the subject of the rights that the Constitution recognizes
for it 378, These rights are specified in Chapter 7, which is entitled “Rights of Nature”. First of
all, it contains provision about the right to existence, to preserve functions and to ensure
evolutionary development. Absolutely all individuals, both natural and legal, as well as nations,

have the opportunity to apply to state authorities in order to ensure compliance with the rights
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of nature. The state has a duty to respect all elements of the ecosystem and encourage all
individuals to protect them. The next right of nature guaranteed by the Constitution of Ecuador
is the right to restoration, and the Constitution also directly requires the state to establish the
most effective mechanisms to ensure the implementation of this right. The state’s duties also
include the duty to implement preventive and restrictive measures to prevent activities that may
cause species extinction, ecosystem destruction, or change genetic types. Article 74 of the
Constitution contains a provision, which states that environmental services cannot be
appropriated 27°.

The Brazilian Constitution also has its own separate sixth chapter dedicated to the
environment (although it consists of one article — article 225). The article guarantees the human
right to an ecologically balanced environment *. Its novelty is the approval at the level of
Constitution of the state’s obligation to promote environmental education at all levels of schools
and the state’s obligation to raise public awareness of the need to preserve the environment.
Paragraph 2 of the article is also important — it establishes the obligation of entities that use
natural resources to restore them. Given the frequent violation of environmental standards by
resource-extracting companies, we consider such constitutionalization of the requirement of
environmental management of natural resources as a practice worth following. It is also worth
highlighting paragraph 7 of Article 225, which, in addition to prohibiting practices that may
endanger the ecological functions of fauna and flora, prohibits cruelty to animals at the
constitutional level *!, which can also serve as one of the many steps towards recognizing
animals as subjects of law at the international level.

The consolidation of environmental human rights at the constitutional level is also
observed at the European level. Here it is worth mentioning that the new constitution of
Luxembourg, which was adopted in 2023, in its article 41 establishes the duty of the state to
guarantee the protection of the human and natural environment, to ensure the establishment of
a balance between the preservation of nature, in particular its capacity for regeneration, as well
as the protection of biodiversity and meeting the needs of present and future generations %2,

Paragraph 2 of this article proclaims the desire to achieve climate neutrality **°, which is also
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not found in the constitutions of other countries. But the most interesting is paragraph 3 of the
article, which defines the status of animals as non-human intelligent beings and ensures the
protection of their well-being .

Taking into account abovementioned, we can conclude that there is a trend of
consolidation of environmental human rights at the constitutional level, as well as expanding
the content of constitutions from the point of view of increasing the level of environmental
protection and even recognizing nature or its individual components as a subject of law. These
changes in the state's approach to environmental protection are positive and we hope that they
will be not only declarative, but also really implemented in practice.

Therefore, as we can see, the court’s advisory opinion did not arise out of the air. The
rights of nature have already been enshrined in international soft law, and we even have an
example of its constitutional guaranteeing. However, their recognition by the international court
and the establishment of the obligation of states to view nature as a subject of law contributes
to the expansion of this trend. Given the environmental crisis in which humanity currently is
and the rapid pace of destruction of biological diversity, approaches to environmental protection
require changes. And, perhaps, effective changes will be borrowed from Latin America.
Recognition of nature as a subject of law can raise the standards of environmental protection to
another level and, as a result, the standards of protection of environmental human rights will
improve.

Some scholars (e.g., Cat Haas, Laura Burgers and Alex Putzer) think, that this initiative
can be spread to Europe % and point to some initiatives in Netherlands, Danmark and Sweden.
Today European initiatives concerning the recognition of nature as subject of law have not yet
had any practical results but maybe they will be successful in the future. While changing
approaches, some authors (e.g., J. Gilbert, E. Macpherson, E. Jones, J. Dehm) suggest taking

into account Indigenous peoples’ relationships with nature 3%,
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Moreover, the Inter-American Court of Human Rights states that the obligation not to
cause irreversible damage to the climate and the environment belongs to jus cogens >*’, that is,
the state cannot deviate from this obligation. It’s one of the provisions of the advisory opinion,
to which strong attention should be paid. We hope that this provision will be acknowledged as

a peremptory norm in international law, prompting states to act in accordance with it.
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Conclusions

One of the global problems of humanity, which threatens the human right to food, is
desertification. It also leads to increased poverty (particularly in rural areas) along with
declining biodiversity and reduced access to water resources. The population needs productive
land capable of restoration. Therefore, high-quality legal regulation of land protection from
desertification is needed at the international and national levels, as well as the development of
international standards in the field of adaptation of agriculture to climate change and monitoring

of soil quality.

As we can see, the content of national plans and strategies for combating desertification
in different states is different. For example, Spain’s National strategy to combat desertification
of 2022 is well-developed in terms of scope, detail and operational depth. At the same time in
a significant number of states, national strategies and plans no longer meet modern needs.
Among the shortcomings are often weak monitoring mechanisms, or their absence altogether,
failure to regulate the issue of liability for violations of legislation in the field of land use and
reproduction, lack of provisions on financing, lack of reporting obligations, measures in the
threatened areas also vary and often contain too general recomenfations. Therefore, in our
opinion, it is necessary to strengthen international cooperation and exchange of experience in
this area, as well as the development of international standards. FAO Voluntary Guidelines for
Sustainable Soil Management of 2017 provide principles of soil protection, encourage states to
integrate soil protection into policy, but does not contain implementation mechanisms or
operational plan. Therefore, provisions of the guidelines should be supplemented. They should
include detailed technical indicators for monitoring soil-quality, foresee the implementation of
control over the activities of agricultural producers, holding agricultural producers accountable

for violations of legislation in the field of land use, reproduction and protection.

Nowadays, there is a trend towards recognizing the right to a safe environment as a
customary norm of international law. This right is recognized by the national legislation of more
than 150 countries around the world. In 2021, the UN Human Rights Council also recognized
this right in resolution 48/13. It was the first document adopted within the UN aimed at the
protection of the right to a safe environment, but it is not the only international document which
guarantees this right. Resolution adopted by the General Assembly on 28 July 2022 recognizes
the right to a clean, healthy and sustainable environment as a human right. The Rio Declaration

on Environment and Development adopted by the United Nations Conference on Environment
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and Development in Rio de Janeiro in 1992 in Principle 1 emphasizes the human right to a
healthy and productive life in harmony with nature. ITUCN World Declaration on the
Environmental Rule of Law draws attention to the need to create environmental rule of law. It
emphasizes close relationship between human rights and protection of the environment and
proves the impacts of climate change on enjoyment of the right to health.

International organizations also play important role in the protection of the human right
to safe environment. For example, GA Human Rights Council in its Report of 2016 concentrates
its attention on the obligations of states in the sphere of environmental human rights. In 2023
the Council of Europe adopted the Reykjavik Declaration in which recognized the impact of
environmental pollution and negative effects of climate change on human rights. In Appendix
V to this Declaration the Council of Europe proposes to establish Development Bank, which
task should be to address the social impacts of climate change and environmental degradation
by financing projects aimed at fair and inclusive transition. The issue of protection of
environmental human rights is also being addressed by the WHO. All of the above indicates
the recognition of the right to a healthy environment by the international community, and one
should indeed agree with the scholars who consider this right to be a customary norm.

APFSD protects environmental human rights by serving as a regional platform that
recognizes the right to a clean and healthy environment, draws attention to the rights and safety
of environmental defenders (especially women), addresses the human rights impacts of climate
change, biodiversity loss, and environmental degradation. It promotes a rights-based approach

to sustainable development across the Asia-Pacific region.

Protocol to the African Charter on Human and Peoples' Rights on the Rights of Women
in Africa of 2003 imposes an obligation on states not only to ensure a healthy and sustainable
environment for women but also to empower them as active participants in environmental
governance. By requiring women's involvement, access to technology, and protection of
indigenous knowledge, the Protocol establishes a forward-looking framework where women's
participation is a necessary precondition for ensuring a healthy and sustainable environment.

For effective and speedy hearing of cases, the establishment of specialized
environmental courts is justified. Speedy trial allows for a rapid response to environmental
pollution. This is especially important when activities that cause environmental damage are
ongoing and need to be stopped. Preventing damage is always the best option, as there are often
cases where the environment cannot be restored to its previous state. As in the case of the

environmental court of Vermont, cases can be heard via videoconference.
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Climate change has inherently discriminatory character. It affects persons with
disabilities, older women and children the most. In the case of persons with disabilities, the
situation is complicated by the fact that in many countries health services are not provided at
the proper level. The provision of health services is also significantly complicated by climate
change. The number of applications is increasing, and health institutions are unable to cope.

There are several international instruments that generally outline the need to provide
persons with disabilities with an adequate standard of living and health care on an equal basis
with others. International standards for the protection of the rights of persons with disabilities
should be understood as a dynamic instrument of protection that should be expanded and
specified in national legislation and national action plans. The rights of persons with disabilities
must be expanded to include the right to protection from climate change. Climate change
undoubtedly affects the health of the entire population. However, there are groups of the
population that are more vulnerable and therefore need a higher level of protection. These
include persons with disabilities.

The rights of persons with disabilities are not adequately included in the adoption of
national action plans aimed at combating climate change. Their rights in the designated area are
also not adequately protected at the international level. When assessing the impact of climate
change on the health of various categories of the population, much greater attention is paid to
the protection of women, children and Indigenous peoples. It is important that more attention
is paid to people with disabilities who are affected by climate change.

According to the Status Report on Disability Inclusion in National Climate
Commitments and Policies developed by the International Disability Alliance in 2022, the list
of state parties to the UNFCC that refer to persons with disabilities in their NDC or INDC
includes only 35 states and no state parties to the Paris Agreement currently refer to people with
disabilities in their climate mitigation policies. This situation must be changed. That is why we
propose to add to the Paris Agreement and to the UNFCC provisions requiring from states
detailed consideration of specific needs of persons with disabilities while developing climate
mitigation policies. And references to persons with disabilities in them cannot be general but
must contain detailed provisions. As a result, states will be forced to take into account rights of
persons with disabilities at least because of the reporting mechanisms.

Evacuation of citizens due to climate disasters is somewhat similar to the evacuation of
citizens during military conflicts, where persons with disabilities should be provided with
special attention because of their limited capabilities. In Ukraine in 2022 the Methodological

recommendations for the evacuation of people with disabilities were prepared within the
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framework of the project “Ensuring gender-sensitive inclusion of persons with disabilities in
humanitarian response” with the support of the United Nations Partnership on the Rights of
Persons with Disabilities, implemented by the Joint Programme of the UNDP, the UN Women,
the UN Children's Fund, and UN Population Fund. These methodological recommendations
can be used in the development of national action plans aimed at combating climate change and
their consequences as well as international standards in this sphere.

The necessity to integrate gender equality issues into international, regional and national
policies is widely recognized at the international level. We can find this approach in different
conclusions, resolutions and recommendations adopted within the UN. UN Commission on the
Status of Women plays active role in this sphere. It is a very positive trend, because involvement
of women in decision-making processes would undoubtedly help improve national policies on
climate change prevention. Nevertheless, practical realization of women’s environmental rights
is insufficient. Legal gaps in national legislation, discriminatory customary practices, and
unequal access to land and resources continue to undermine women’s ability to fully exercise
their rights.

Indigenous peoples enjoy international legal personality in the field of environmental
protection in which they live. Indigenous peoples enjoy the right to a healthy environment
collectively. This right is enshrined in several international treaties (Article 24 of the African
Charter on Human and Peoples' Rights, Article 11 of the Additional Protocol to the American
Convention on Human Rights in the Field of Economic, Social and Cultural Rights (Protocol
of San Salvador) and others). The rights of Indigenous peoples are closely related to the right
to a healthy environment.

The climate agenda is increasingly intertwined with human rights. We can see it from
the documents adopted at the international conferences (for example COP 30) and advisory
opinions adopted by international courts. At the same time there is the need to strengthen
international legally binding mechanisms that would allow for more effective enforcement of
climate commitments.

We also observe the recognition of the right to a healthy environment in the decisions
of international courts including the European Court of Human Rights and Inter-American
Court of Human Rights. The European Court of Human Rights has, in its case-law, extended
the interpretation of certain human rights, in particular the right to private and family life, the
right to life, and the right to property to an environmental dimension. As a result, individuals

have the right to seek protection of their environmental human rights at the international level.
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The number of ECtHR cases aimed at protecting environmental human rights indicate
that the court recognizes the right to a healthy environment. Given the obligation of states to
implement ECtHR decisions, such environmentally focused ECtHR’s jurisprudence has
contributed to improvements of environmental human rights protection in the member countries
of the Council of Europe.

The ECtHR's decision in the case of Cannavacciuolo and Others v. Italy of 2025
demonstrates a shift in the practice of the ECtHR towards strengthening the precautionary
principle and the need for active state action in the field of environmental damage prevention
and protection of environmental human rights. People living in high-risk environment do not
need to prove direct casual link between environmental pollution and illness anymore. This will
make it easier to prove environmental human rights violations in the court.

In the Greenpeace Nordic and Others v. Norway case of 28 October 2025 the ECtHR
defined minimum requirements for environmental impact assessments in the case of projects
that may have an impact on climate change: the environmental impact assessment must be
comprehensive, taking into account the best available science, must include a determination of
the size of the GHG emissions, must assess compatibility with international and national
legislation. Informed public consultations must take place at a stage where environmental
damage can be avoided.

The Aarhus Convention Compliance Committee interpretation of the Aarhus
Convention is aimed at ensuring that access to information, public participation, and access to
justice are genuinely effective. The Committee rejects restrictive national practices that
undermine these rights, affirms broad standing for NGOs and members of the public, and
requires states to align their domestic procedures with the Aarhus Convention's objectives.
Overall, the Committee's jurisprudence reinforces the Convention as an instrument of
environmental democracy and obliges states to remove procedural barriers that hinder public
oversight of environmentally significant decisions.

The protection of environmental and climate human rights is also facilitated by advisory
opinions of international courts concerning climate change. The state of the environment and
environmental human rights are interconnected. The quality of the environment influences the
quality of life of individuals. That is why the advisory opinion of international courts which
define the obligations of states in the sphere of prevention of climate change help to protect the
right to a safe climate as well as environmental human rights.

In general, in the field of protection of the right to a safe environment, the Inter-

American legal system is one of the most progressive. Article 11 of the 1988 Additional
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Protocol to the American Convention on Human Rights of 1969 on Economic, Social and
Cultural Rights recognized the human right to a healthy environment and this right must be
ensured by states. By analogy with the European Court of Human Rights, the Inter-American
Court of Human Rights recognized the right of individuals to apply to it in the event of a
violation of the right to a safe environment. Although, as in the case of the European Convention
on Human Rights, this right is not enshrined in the American Convention on Human Rights,
this right follows from the Advisory opinion on the environment and human rights, which was
adopted by the Inter-American Court of Human Rights in 2017. The positive side of the
advisory opinion is the change in approach to the subjectivity of nature. According to the court,
nature is a subject, not an object of protection. Given the systemic crisis in the field of
environmental protection and the alarming disappearance of certain species, a change in
approaches to nature protection is necessary. So far, a paradigm shift regarding the subjectivity
of nature has been observed only in Latin American countries. Ecuador has even enshrined a
provision regarding nature as a subject of law in its constitution. Similar initiatives in Europe
have not been successful. However, the recognition of such an approach by the international
court may expand this initiative to other continents.

The ITLOS in its Advisory opinion on climate change and international law concluded
that anthropogenic greenhouse gas emissions constitute “pollution of the marine environment”
under the UNCLOS. As a result, states have positive obligations in the sphere of prevention of
climate change, including a duty to prevent, reduce and control both land- and sea-based
anthropogenic greenhouse gas emissions. The ITLOS by its advisory opinion also contributed
to the development of principles of international environmental law. It recognized that the
principle of common but differentiated responsibility must also be applied under the UNCLOS.
All states have the obligation to prevent pollution and to reduce its level in accordance with
their capabilities. It also emphasized the importance of the concept of due diligence and
confirmed its enshrinement in the UNCLOS. The ITLOS recognized obligations of states in the
field of prevention of marine pollution. The big achievement is recognition that international
climate law, in particular the Paris Agreement, is not lex specialis in relation to the law of the
sea or other brunches of international law. This means that too soft provisions of the Paris
Agreement do not allow states to not fulfil other obligations in the field of climate change
prevention established by the norms of other brunches of international law. And the UNCLOS
also determined obligation of states in this sphere.

ICJ’s Advisory opinion on obligations of states in respect of climate change contributes

to the strengthening of international climate change law. By affirming that the duty to prevent
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significant environmental harm applies to climate change obligations and that it is customary
international law, it confirmed the obligations of all states, not just states parties to climate
conventions. The principle of not causing significant environmental harm is not limited to
direct, cross-border environmental damage, but to state’s climate change obligations as well.
States have to act with due diligence to actively prevent climate-related harm. This obligation
is obligation of conduct, not obligation of result, but it nevertheless requires states to take all
necessary and appropriate measures to fulfil it.

The advisory opinion of the Inter-American Court of Human Rights defined the
obligations of states in the field of ensuring the right to a safe climate much more broadly
compared to the decision of the European Court of Human Rights. We can distinguish the
following positive aspects of this advisory opinion: it contains a significant list of
responsibilities of states, explains in more detail the duty of due diligence in the sphere of
prevention of climate change, obliges states to cooperate and accept environmental refugees if
the circumstances of the case so require. The duty to accept environmental refugees is

particularly important, since, as is known, they are not protected under the Refugee Convention.
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