zbornik

MILENIKY PRAVA
V STREDOEUROPSKOM
PRIESTORE 2023

MILESTONES OF LAW
IN CENTRAL EUROPE 2023

Veronika Tazka (zost.)



zbornik

Milniky prava v stredoeurdpskom priestore
2023

zbornik z medzinarodnej vedeckej konferencie organizovanej pod
zastitou dekana Univerzity Komenského v Bratislave, Pravnickej
fakulty, doc. JUDr. Eduardu Burdu, PhD.
konanej 19. maja 2023 V Bratislave

Veronika Tazké (zost.)

2023

T ) )
PRAVNICKA FAKULTA
Univerzita Komenského
% v Bratislave
S~



Milniky prava v stredoeurdpskom priestore 2023 / Veronika Tazka (zost.).
Bratislava : Pravnicka fakulta Univerzity Komenského v Bratislave., 2023.
597 s. ISBN 978-80-7160-690-1.

© Avutori
Zostavovatelka: Veronika Tazka

Navrh obalky: Jozef Andrasko

Vsetky prispevky presli dvojitym anonymnym recenznym konanim

1. vydanie

Pravnicka fakulta Univerzity Komenského v Bratislave
2023

ISBN (e-vezia) 978-80-7160-690-1

Publikacia je Sirena pod licenciou Creative Commons 4.0, Attribution-
NonCommercial-NoDerivatives. Dielo je mozné opakovanie pouZivat za
predpokladu uvedenie mena autorov a len na nekomercéné Gcely, pricom nie

je mozné z diela ani jeho jednotlivych casti vyhotovit odvodené dielo formou
spracovania alebo inych zmien.



Obsah

Sekcia teorie prava, filozofie prava a Ustavné pravo
VPLYV ~ OBCIANSKEJ SPOLOCNOSTI NA ZJEDNOTENIE POSTUPOV
POSKYTOVANIA ZDRAVOTNEJ STAROSTLIVOSTI KU ZMENE POHLAVIA V

SLOVENSKEJ REPUBLIKE ... 7
POLITICKA A SPOLECENSKA ANGAZOVANOST SOUDCU SE ZAMERENIM NA
VEREJNOU PREZENTACI JEJICHNAZORU ... 15
NON-CRIMINAL COMPETENCE OF PROSECUTOR'’S OFFICE IN POLAND............ 23

Sekcia medzinarodného prava, filozofie prava a ustavné pravo
CONDITIONS FOR EVALUATING THE APPLICATION OF COUNTERMEASURES IN

INTERNATIONAL LAW .. 34
FURTHER DEVELOPMENT IN UKRAINE V. RUSSIAN FEDERATION “"ALLEGATIONS
OF GENOCIDE DISPUTE ... 49

RECOMMENDATIONS AND GUIDELINES OF THE EUROPEAN DATA PROTECTION
BOARD AS A TOOL TO PREVENT TRANSNATIONAL AND INTERNATIONAL

DISPUTES ..ottt et ee e ee s eseeeseee e ee e se s s eeeseeese e ee e seeeee e s e s e es e 65
SINGAPORE CONVENTION: A STEP FORWARD FOR INTERNATIONAL
IMEDIATION? ..ot e e s e st ee e eeeeee e es e s e s e 86

Sekcia prava IT a prava dusevného vlastnictva
PRECHOD STRAZE PRIRODY DO 21. STOROCIA VPLYVOM ELEKTRONIZACIE .95

ULOHA UMELEJ INTELIGENCIE V BOJI PROTI DEZINFORMACIAM: PRILEZITOSTI
ANVYZVY oottt ettt et et neanen, 103

MILNIKY V OBLASTI PUBLIKACIH A MEDIALNYCH SLUZIEB .......coveeeveeevennee 112

ALE PRECO? PREDBEZNA ANALYZA NAVRHU ZAKONA O OPATRENIACH NA
ZVYSENIE BEZPECNOSTI A DOVERYHODNOSTI PLATFORIEM V ON-LINE
P RO ST RE D .o et 122

Sekcia spravneho prava
KLUCOVE OBLASTI REFORMY STATNEJ SLUZBY NA SLOVENSKU: CESTA A
HRANICE. ...ttt e e e e e e e e e annees 135

VPLYV REFORMY NARODNYCH PARKOV NA VYKON VEREJNEJ SPRAVY ........ 143

REKLAMNA STAVBA VS. INFORMACNA KONSTRUKCIA V ZMYSLE SLOVENSKE)J
STAVEBNEJ LEGISLATIVY ..ottt 152



Sekcia financného prava
THE PROBLEM OF THE GENERAL BUDGET DEFICIT AND ITS IMPORTANT CAUSES

(INSIGHTS FROM THE SYRIAN AND HUNGARIAN CONTEXT) c..oeoeeeeeeeeeenn. 171
KUP TERAZ, ZAPLAT NESKOR: REGULACNE VYZVY A PRILEZITOSTI V
ROZVIJAJUCOM SA PROSTREDI BNPL.......vvooveoeereeeeeeeeeeseeeeeeseeeeeeeeeseseeeseeseeee 179
ZODPOVEDNOST KONATELA ZA DLHNADPH oo 190

TOKENIZACIA AKTIV - PREMENA REALNYCH AKTIV NA DIGITALNE AKTIVA ..199

Sekcia obchodného prava
KOMPARACIA ASPEKTOV SUKROMNOPRAVNEJ ZODPOVEDNOSTI OSOB
KONAJUCICH V MENE SPOLOCNOSTI SRUCENIM OBMEDZENYM A VEREJNEJ

OBCHODNEJ SPOLOCNOSTL. ..ot eeeeeeeseeeeee e seeeeseee e es s 206
ZODPOVEDNOST ~ SPOLOCNIKOV ~ KAPITALOVYCH  OBCHODNYCH
SPOLOCNOSTI DE LEGE LATA A DE LEGE FERENDA ..o 224
LIMITY AVYZVY UPLATNOVANIA POHCADAVOK  VERITELOV  VOCI
SPOLOCNIKOM KAPITALOVYCH OBCHODNYCH SPOLOCNOSTI....eoveenee 238
HOME OFFICE PODLA § 52 ALEBO §2508 ZAKONNIKA PRACE? ..o, 253

Sekcia pracovného prava
KRiZA PRACOVNEHO PRAVA V RAMCI SLUZOBNEHO POMERU STATNYCH

ZAMESTNANCOV ...ttt ee e e ee e eee e 262
NOVE MOZNOSTI ZAMESTNAVANIA VO SVETLE SUCASNYCH KRIZ ............... 273
UKRAJINCI NA SLOVENSKOM PRACOVNOM TRHU ... 281
KLOPE NAM NA DVERE DIGITALNA KRIZA? .....ooooioeieeeeeeeeeeeeeeeeeeeeeeeeeean 288
PRACOVNOPRAVNE SUDNICTVO NA SLOVENSKU — SUCASNOST A JEHO VYZVY
DO BUDUGCNA ... 297
ZDIELANA EKONOMIKA — STIERANIE HRANIC MEDZI ZAMESTNAVANIM A
VYKONOM PODNIKATELSKES CINNOSTI ..., 308

Sekcia obcianskeho prava
LOAN CONTRACT BY MEANS OF DISTANCE COMMUNICATION — SELECTED

LEGAL PROBLEMS ... 321
ADULTERY IN MARRIAGE AS A VIOLATION OF PERSONAL RIGHTS ................. 333
URCOVANIE RODICOVSTVA NEZOSOBASENYCH PAROV PO ZAKROKU
ASISTOVANEJ REPRODUKCIE ..ot 346

APLIKACNE USKALIA OCHRANY OSOBNEJ INTEGRITY OSOB SO ZDRAVOTNYM
POSTIHNUTIM. ..ottt e e see e 354



PRAVNE POSTAVENIE CLENOV POVODNEJ RODINY V PROCESE OSVOJENIA A

VYMAHANIE POHLADAVOK V KONTEXTE EXEKUCNEHO PORIADKU VS.
VYBRANE AKTY SEKUNDARNEHO PRAVA EU ..o 374

ZANIK NAJMU BYTU VYPOVEDOU V REZIME ZAKONA O STATNEJ PODPORE
NAJOMNEHO BYVANIA ...t eeeeeseeeee e es e eeeeeee e 384

PREMLCANIE NAROKU DLZNIKA NA VYDANIE BEZDOVODNEHO OBOHATENIA
ZISKANEHO PLNENIM NA ZAKLADE SPOTREBITEL'SKEJ UVEROVEJ ZMLUVY 398

Sekcia trestného prava
SUBSIDIARITA TRESTNEHO PRAVA V KONTEXTE PRINCiPU ULTIMA RATIO ... 415

PROBLEM ISTOTY DOKAZOVANIA ..ot es e 435
ZAKONA O POLICAINOM ZBORE ... seeeeseeeee s aseeeseesseeese s enens 450
FAKULTATIVNE ZASTAVENIE TRESTNEHO STIHANIA AKO PROSTRIEDOK
NAPLNENIA PRINCIPU ULTIMA RATIO ..o eseeeeeeees e eseeseeeeneee 471

SUBSIDIARITA TRESTNEHO PRAVA PRI UPLATNOVANI PRINCIPU ULTIMA RATIO
APRAVNO-APLIKACNE PROBLEMY PRI KVALIFIKOVANI, OBJASNOVANI

A PREJEDNAVANI VYBRANYCH EXTREMISTICKYCH DELIKTOV ..o, 480
VZTAH  ADMINISTRATIVNOPRAVNEJ ~ ATRESTNOPRAVNEJ  UPRAVY
EXTREMIZIMU ...t eee et eee st eee e s e eee e eee e e se e ss e 500
SUBSIDIARNE POSOBENIE ZASAD TRESTNEHO PRAVA V SPRAVNOM TRESTANI
.............................................................................................................................. 513
VYUZITEENOST PRINCIPU ULTIMA RATIO V PRAXI ..o 524
RENESANCIA § 88 ZAKONA €. 140/1961 ZB. TRESTNEHO ZAKONA .................. 536
SPOSOB URCOVANIA VYSKY SKODY ... 544
V TRESTNOM PRAVE ...ttt 544
ULTIMA RATIO V KONTEXTE SEXUALNYCH TRESTNYCH CINOV....veevereene 554
ODSUDENIE ZA TRESTNY CIN KRADEZE ......voveeeeveseeeeeeeeeeeeeeeeeeeeeesreeseessesseeenen 567
NEZAPLATENIE DANE Z POHLADU TRESTNEHO PRAVA AKO PROSTRIEDKU
ULTIMA RATIO .o e e s e eee s e eee e ese e eee s es e sseeeeenns 577

TREST PREPADNUTIA MAJETKU ...uiiiiiiiiiiiiiiiiiiiiiiiiiieiiiiiiiieieieieseseeesssseesenenenes 587



Sekcia teorie prava,

filozofie prava a ustavné pravo:

statne organy, demokracia a ob¢ianska spolo¢nost



VPLYV OBCIANSKEJ SPOLOCNOSTI NA ZJEDNOTENIE POSTUPOV
POSKYTOVANIA ZDRAVOTNEJ STAROSTLIVOSTI KU ZMENE
POHLAVIAV SLOVENSKEJ REPUBLIKE

THE IMPACT OF CIVIL SOCIETY ON THE UNIFICATION OF SEX-CHANGE
HEALTHCARE PRACTICES IN THE SLOVAK REPUBLIC

Sara Majerova*

Abstrakt: Prispevok rozoberd pravne aspekty Odborného usmernenia
Ministerstva zdravotnictva Slovenskej republiky na zjednotenie postupov
poskytovania zdravotnej starostlivosti ku zmene pohlavia zo dna 6. aprila 2022
a podava analyzu z hladiska vybranych reakcii obcianskej spolocnosti k vydaniu
tohto usmernenia, jeho obsahu, ako aj kokolnostiam pozastavenia jeho
ucinnosti. Reagujuc na podnety z radov obcianskej spolocnosti prispevok v
zavere sumarizuje hlavné poziadavky kladené na prepracovanie povodného
znenia predmetného odborného usmernenia, ktoré su vnimané ako nevyhnutné
k obnoveniu jeho Ucinnosti.

Klucové slova: Odborné usmernenie MZ SR, Obcianska spolo¢nost, Zmena
pohlavia, Zmena rodu, Transrodova osoba

Abstract: The article discusses the legal aspects of the Professional Guideline of
the Ministry of Health of the Slovak Republic to Unification of Medical Therapy
by Sex-Change from 6 April 2022 and provides an analysis in terms of chosen
reactions of civil society to the publication of this guideline, its content, as well
as the circumstances of its suspension of its effectiveness. Responding to
proposals from civil society, the paper concludes by summarising the main
requirements for the revision of the original version of the Professional
Guideline, which are acknowledged as necessary to regain its effectiveness.

Key words: Professional Guidance of the Ministry of Health of Slovak Republic,
Civil society, Sex transition, Gender transition, Transgender person

* Univerzita Komenského v Bratislave, Pravnicka fakulta, Katedra tedrie prava a filozofie prava.



Uvod

Je velmi narocné zapocat vyklad o pravnej Uprave zmeny pohlavia v nasich
podmienkach, nakolko aj napriek globalnemu tlaku v oblasti presadzovania prav
transrodovych o0s6b a prijatiu nadnarodnych Standardov ochrany tychto oséb,
absentuje v Slovenskej republike v sUcasnosti komplexna pravna Uprava procesu
tranzicie.? ESte narocnejsSou sa tato situacia stala po vydani a naslednom, takmer
bezprostrednom, pozastaveni Ucinnosti Odborného usmernenia Ministerstva
zdravotnictva Slovenskej republiky na zjednotenie postupov poskytovania
zdravotnej starostlivosti ku zmene pohlavia pred vydanim lekarskeho posudku o
zmene pohlavia osoby administrativne evidovanej v matrike zo diia 06. aprila 2022
(dalej len: ,Odborné usmernenie MZ SR (2022)"). Ztohto dovodu sa v Uvode
pristavime pri zadefinovani si hlavnych bodov, na ktorych stoji nasa pravna
(ne)uprava procesu tranzicie.

Pravna (ne)uprava

Postupujuc chronologicky spomenieme Ozndmenie Ministerstva zdravotnictva
Slovenskej socialistickej republiky €. 3-4 z roku 1981 nesUce nazov ,Liecebné zdkroky
v intersexudlov, transsexudlov, sexudlnych deviantov a postup pri vyddvani posudku
pre zdpis v matrike transsexudlnych oséb" (dalejlen: ,,Oznamenie MZ SR (1981)"). Toto
Oznamenie MZ SR (1981) ako aj snazvu vyplyva, spaja zdravotné postupy pre
transrodové atranssexudlne osoby so zdravotnymi postupmi u sexualnych
deviantov. U¢elom tohto oznamenia bolo zabezpe¢it jednotny postupu pri lie¢eni
zavaznych sexualnych poruch prostrednictvom operacného zakroku, a rovnako tak
aj zabezpecit jednotny postupu pri vydavani posudku k zapisu v matrike pre
transsexualne osoby. Neduhom, ktory toto Oznamenie MZ SR (1981) vychadzajuce
zvnimania intersexuality a transsexuality ako duSevnej poruchy zaviedlo, je
vyzadovanie podstUpenia chirurgického zakroku s ciefom odstranit reprodukéné
organy oséb prechadzajucich procesom tranzicie, ktorého cielenym vysledkom je
dosiahnutie neplodnosti u tychto 0s6b.3 Derogaciou zdkona ¢. 20/1966 Zb. o
starostlivosti o zdravie ludu, na zaklade ktorého bolo Oznamenie MZ SR (1981)
vydané, zakonom ¢. 277/1994 Z. z. o zdravotnej starostlivosti, doslo k implicitnej

2 Tranzicia, alebo tiez zmena pohlavia predstavuje proces vyjadrenia vlastnej rodovej identity, alebo
proces prepisu rodu, vramci ktorého dochadza k socidlnym zmenam - konfrontacia trans osoby
s okolim (socidlna tranzicia), medicinskym zmendm - fyziologické zmeny (medicinska tranzicia)
a pravnym zmenam — zmena identifikacnych a pravnych dokumentov (pravna tranzicia).

3 Vramci tohto procesu dochadza prvotne a predovsetkym k nutenej kastracii, t.z. k definitivnemu
odstraneniu pohlavnych Zliaz a organov jednotlivca, ¢oho nasledkom dochadza taktiez k samotnej
sterilizacii, teda preruseniu pohlavnych zliaz, ktoré ma za nasledok trvalU a nezvratnu neplodnost.
Blizsie pozri: TESINOVA, Jana, DOLEZAL, Toma$ a POLICAR, Radek. Medicinské Pravo. Praha: C.H.
Beck, 2019.



derogacii samotného Oznamenia MZ SR (1981), ako vykonavacieho predpisu zakona
¢. 20/1966 Zb. o starostlivosti o zdravie fudu.4

Co mozno v ramci pravnej (ne)Upravy procesu tranzicie spomenut ako dalsi bod je
sucasna parcialna Uprava procesu zmeny pohlavias v zakone €. 300/1992 Z. z. o mene
a priezvisku (dalej len: ,Zakon o mene a priezvisku"), a v zakone ¢. 301/1995 Z. z. o
rodnom Cisle (dalej len: ,Zakon o rodnom cisle"). Postupujuc v uvedenom poradi
spomenieme Upravu dotykajicu sa procesu zmeny pohlavia obsiahnutt v § 6 ods. 65,
v § 7 ods. 2 pism. f)7 a v § 7 ods. 32 Zdkona o mene a priezvisku. Spomenuté
ustanovenia poskytuju zakladny ramec Upravy procesu zmeny mena a priezviska
osoby, ktord prechddza zmenou pohlavia, a to tym, ze umoziuju osobe
prechadzajucej zmenou pohlavia jednak pouzivat neutralne meno a priezvisko, ako
aj poziadat ozmenu mena a priezviska po predlozeni lekarskeho posudku
potvrdzujuceho podstUpenie zmeny pohlavia u ziadatela. Ustanovenia dotykajuce sa
procesu zmeny pohlavia obsiahnuté v Zakone orodnom disle su obdobného
charakteru, pricom ide o ustanovenie § 8 ods. 2 pism. b)9, ktoré hovori o tom, ze
Ministerstvo vnuUtra Slovenskej republiky vykona zmenu rodného cisla osoby, ktora
podstUpila proces zmeny pohlavia, ato na zaklade jej Ziadosti a po predlozeni
spominaného lekarskeho posudku.

Ako posledné spomenieme prave Odborné usmernenie MZ SR (2022). Usmernenie
nie je obsahovo rozsiahle, pozostava zo 7 ¢lankov, vramci ktorych je z hladiska
poskytovania terapie na odbornej Urovni zjednoteny postup pri poskytovani
zdravotnej starostlivosti transrodovym [udom v procese tranzicie. V ramci tvodného
ustanovenia obsiahnutého v ¢l. 1 je vyjadrené, ze Odborné usmernenie MZ SR (2022)
Specifikuje zdravotnickych pracovnikov kompetentnych vykonavat diagnostiku,
liecbu, vydat lekarsky posudok o zmene pohlavia, ktory sa vyzaduje a odporuca
uvadzat detailnejSie Udaje v zdravotnych zaznamoch, ktoré reflektuju osobitné

4 Blizsie pozri: METENKANYC, O. M. Nutend kastracia ako povinna podmienka pri prepise rodu v
podmienkach Slovenskej republiky. Bratislava: Comenius casopis, 2021, €. 2, s. 12-13.

5 Samotny pojem ,zmena pohlavia" nema v slovenskom pravnom poriadku svoju legalnu definiciu a je
bez dalSieho pouzivany v parcidlnej Uprave tohto procesu.

6 Z&kon ¢&. 300/1992 Z. z. 0 mene a priezvisku § 6 ods. 6: ,Fyzickej osobe, u ktorej prebieha zmena
pohlavia, povoli okresny Urad pouZivat neutrdlne meno a priezvisko na zaklade jej Ziadosti a potvrdenia
zdravotnickeho zariadenia, v ktorom liecba k zmene pohlavia prebieha.".

7 Zakon €. 300/1992 Z. z. 0 mene a priezvisku § 7 ods. 2 pism. f): ,Povolenie na zmenu priezviska nie je
potrebné, ak ide o zmenu priezviska z d6vodu zmeny pohlavia.".

8 Zakon €. 300/1992 Z. z. 0 mene a priezvisku § 7 ods. 3: ,Zmena mena alebo zmena priezviska, na ktoru
nie je potrebné povolenie, sa v matrike vykondva na zdklade pisomného vyhldsenia osoby, o ktorej meno
alebo priezvisko ide, alebo jej zakonného zdstupcu; pri zmene mena alebo zmene priezviska z dévodu
zmeny pohlavia je potrebné predlozit aj lekdrsky posudok.".

9 Zakon ¢. 301/1995 Z. z. o rodnom disle § 8 ods. 2 pism. b): ,Ministerstvo vykond na poZiadanie zmenu
rodného Cisla, na zaklade lekarskeho posudku o zmene pohlavia osoby.".



prevzatie zodpovednosti osoby s transsexualizmom v suvislosti so zmenou jej
pravnej identity. V tomto ¢lanku je rovnako tak vymedzeny aj ramec, z ktorého celé
Odborné usmernenie MZ SR (2022) vychadza, je nim Medzindrodna klasifikacia
chordéb svetovej zdravotnickej organizacie MKCH 10, ktora operuje vo svojej 5.
kapitole pojednavajucej o DusSevnych poruchach aporuchach spravania v casti
Porucha pohlavnej identity so spominanoudiagnézou F 64.0 snazvom
Transsexualizmus. V ¢lanku 2 Odborného usmernenia MZ SR (2022) je vSeobecne
ramcovany postup poskytovania zdravotnej starostlivosti pred vydanim lekarskeho
posudku o zmene pohlavia, ktory by mal pozostavat z dvoch faz ato stanovenia
diagndzy (F 64.0 — transsexualizmus) avykonania indikovanej liecby. Odborné
usmernenie MZ SR (2022) Specifikuje v¢l. 3 a4 spomenuté fazy postupu
poskytovania zdravotnej starostlivosti, v ramci ktorych uvadza zdravotnicke profesie
kompetentné vykonavat diagnostiku (¢l. 3) a liecbu (¢l. 4), pricom vzdy upriamuje
pozornost aj na potrebu poskytnutia poucenia a informovaného suhlasu. Odborné
usmernenie MZ SR (2022) v ¢l. 6 ustanovuje aj to, kto je opravneny vydat lekarsky
posudok o zmene pohlavia, ktory sluzi ako podklad pre zmenu mena a priezviska a
zmenu rodného cisla. Podla ¢l. 6 je to sexuolog alebo psychiater s minimalne
patrocnou praxou v Specializacnom odbore.

Za najvadsi prinos Odborného usmernenia MZ SR (2022) mozno povazovat to, ze
otvara cestu k prepisu rodu bez nutnej kastracie. V zavere Odborného usmernenia
MZ SR (2022) v ¢l. 6, ods. 1, pism. b, bode 1 je totizto zachovana moznost podstupit
chirurgicky vykon zmeny pohlavnych organov alebo sekundarnych pohlavnych
znakov, no v ¢l. 6 ods. 1, pism. b, bode 2 je ako druhy mozny predpoklad uvedena
hormonalna liecba v kombinacii s testom Zzivota v preferovanom rode v trvani
najmenej jeden rok.

Reakcie obcianskej spolo¢nosti

V ramci reakcii z radov obdianskej spolocnosti sa zameriame na subjekty venujuce sa
rodovej problematike, medzi ktoré radime Vybor pre prava lesieb, gejov,
bisexualnych, transrodovych a intersexualnych os6b®, studentsky spolok LIGHT*
UK, Iniciativa inakost?, ¢i Amnesty international Slovensko?3.

* Oblast ochrany a podpory ludskych prav zastresSuje jeden zo stalych poradnych orgdnov viady
Slovenskej republiky, Rada vlady SR pre [udské prava, narodnostné mensiny a rodovu rovnost. Vybor
pre prava LGBTI 0s6b je stalym odbornym organom tejto rady vlady pre otazky tykajuce sa prav lesieb,
gejov, bisexualnych, transrodovych a intersexudlnych ludi a diskriminacie na zaklade sexuadlnej
orientacie a rodovej identity. BlizSie pozri: https://www.justice.gov.sk/ministerstvo/vybor-pre-prava-
Igbti-osob/

 Studentsky spolok pri Filozofickej fakulte Univerzity Komenského.

2 Obcianske zdruzenie, ktorého cielom je pozitivne zviditelfiovanie LGBT mensiny ako rovnocennej
sucasti slovenskej a eurdpskej spolocnosti.

3 Amnesty International je najvacsou fudskopravnou neziskovou mimovladnou organizaciou na svete.
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Ako prvé vyhrady, ktoré obcianska spolo¢nost prostrednictvom vyssie spomenutych
subjektov vyjadrila k problematike presadzovania prav o0sob prechadzajucich
procesom tranzicie, ako aj celkovo voci Odbornému usmerneniu MZ SR (2022)
mozno oznacit vyhrady smerované kspiato¢nickym praktikdm odrazenym
v opomenuti akceptovat jedenastu reviziu Medzinarodnej klasifikacie chorob (MKCH
11), ktord vylucuje transrodovost zo zoznamu duSevnych poruch.* Transrodovym
osobam by od o1. janudra 2022 mal byt diagnostikovany ,rodovy nesulad", ktory
spadad podla MKCH-11 do casti ,Stavy suvisiace so sexualnym zdravim" (¢. HA60,
HA61, HA6Z), o obcianska spolocnost pozaduje zaclenit do legislativy upravujucej
proces tranzicie na Slovensku scielom plnej implementacie medzinarodnych
Standardov v tejto oblasti do narodného pravneho poriadku.

Nasledujuce vyhrady su smerované prave ktej skutolnosti, ze psychiatricka
diagndza a potreba chirurgického zakroku alebo hormonalnej liecby, s ktorymi
Odborné usmernenie MZ SR (2022) operuje, sU v rozpore s modernymi Standardmi
Svetovej zdravotnickej organizacie a medzinarodnymi dokumentmi pojednavajucimi
o ludskych pravach. PredovSetkym je poukazované na podmienky pre vydanie
lekarskeho posudku, ktory je nevyhnutny pre UradnU zmenu rodu, a ktory mozno
vystavit len osobam s diagndzou transsexualizmu, ktoré podstupili chirurgicky
zakrok alebo hormonalnu liecbu, pricom tento postup v pripade poziadavky
podstUpenia chirurgického zakroku odporuje medzinarodnym dokumentom o
ludskych pravach, ktoré zakazuju mucenie a iné neludské alebo ponizujuce
zaobchadzanie, za ktoré sa povazuju aj nutené kastracie a sterilizacie.®
Upozorfiované je taktiez na tU skutoCnost, Ze nutena hormonalna terapia je
problematicka a je rovnako v rozpore so zakazom mucenia a iného neludského alebo
ponizujuceho zaobchadzania, ako aj v rozpore s pravom na uznanie pravnej
osobnosti a predstavuje neproporcionalny zasah do sukromného a rodinného zivota.
Rozhodnutie podstupit medicinsku tranziciu by podla vyjadreni obdcianskej
spoloCnosti malo spocivat predovsetkym na dobrovolnom a informovanom
rozhodnuti dotknutého jednotlivca zdoraziujuc, ze samotné formalne postupy a
podmienky pre Uradny zmenu rodu by mali byt oddelené od procesu poskytovania
zdravotnej starostlivosti pri medicinskej tranzicii.

*4 Svetova zdravotnicka organizacia v maji roku 2019 vo svojej 11. revizii Medzinarodnej klasifikacie
chorob preklasifikovala pévodnud ,,dusevnid poruchu® trans ludi z transsexualizmu na rodovy nesulad,
pricom ten je definovany ako ,vyrazny a trvaly nesulad medzi preZivanym rodom jedinca a jemu
priradenym pohlavim, ktory casto vedie k tuZbe po tranzicii, aby jedinec mohol Zit a byt prijaty ako osoba
prezivaného rodu.".

5 Sucasna prax, ako aj v jednej z alternativ ¢l. 6 samotné Odborné usmernenie MZ SR (2022) normuje
za jednu z nevyhnutnych podmienok v ramci procesu tranzicie odstranenie reprodukénych organov
trans osoby, inymi slovami tzv. nUtenuU kastraciu, ktord predstavuje definitivne odstranenie
pohlavnych Zliaz a organov osoby prechadzajucej tranziciou.
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Nadvazujuc na tieto skutocCnosti sU nasledovné vyhrady orientované aj na
problematiku principu sebaurcenia transrodovej osoby, resp. na tU skutocnost, ze
Odborné usmernenie MZ SR (2022) pozadujuc v rdmci procesu tranzicie tzv. real life
test anan nadvazujuce postupy spomenuté vyssie, vysiela signal nedovery vodi
osobnym schopnostiam transrodovych o0s6b samostatne posudit vlastnu rodovu
identitu, poukazujuc na prikre porusovanie prava kazdého ¢loveka na sebaurcenie a
na zivot v sulade so svojou identitou, ktoré nema v pripade inej rodovej skupiny
obdobu.

Napriek predostretym vyhradam, ktoré dané subjekty vyjadrili vo¢i Odbornému
usmerneniu MZ SR (2022), ho obdcianska spolo¢nost ako aj samotné citované
subjekty povazuju, resp. povazovali za pozitivny krok smerom k priznaniu prav
transrodovym fudom a povazuju ho za vyznamny krok smerom kzavedeniu
medzinarodnych Standardov v oblasti prav transrodovych oséb, ktorych primarnou
snahou je predovsetkym zavedenie zakladného ramca pre poskytovanie zdravotne;
starostlivosti v procese tranzicie, ako aj mimo tento proces.

Cielom verejného prejavu postoju k problematike prav transrodovych os6b v procese
tranzicie adresovali citované subjekty poZiadavky voci kompetentnym osobam na
vyriesenie sucasného stavu pravnej neistoty a popieranie prav transrodovych 0sob,
na Co sa pokusili apelovat nie len vyhradami vo¢i Odbornému usmerneniu MZ SR
(2022), ale rovnako tak prejavom znepokojenia k su¢asnému stavu, v ramci ktorého
po niekolkych dnoch doslo k pozastaveniu ucinnosti predmetného Odborného
usmernenia MZ SR (2022), poukazujuc na politické tlaky, ktoré tomu predchadzali,
aktoré dané subjekty jednohlasne povazuju za netransparentny postup
s dalekosiahlymi nasledkami na stav rodovej nerovnosti a prehlbovaniu rodovo
orientovanej diskriminacie vodi transrodovym osobam.

Zaver

Vzhladom na sucasnu situaciu, kedy absencia pravnej Upravy a pasivita politickych sil
vocli zabezpecleniu zakladnych prav transrodovych osob, a kedy zodpovednost za
proces tranzicie je delegovana na lekarov bez existencie potrebnych usmerneni, je
nevyhnutné, aby slovensky zakonodarca prijal UplnU a komplexnu pravnu Upravu
regulujucu tento proces a splnil si tak svoje medzinarodné zavazky v oblasti ochrany
zakladnych ludskych prav a slobdd, ako aj v boji proti diskriminacii.

Prijatie zodpovedajucej pravnej Upravy procesu tranzicie by tak predovsetkym bolo
schopné zabezpedlit transparentnost, vramci ktorého budU mat lekari jasné
usmernenia pri vypracovani lekarskych posudkov, ktoré maju este stale klucovy
vyznam pri pravnom uznavani zmeny pohlavia v naSej krajine azabezpedit
spravodlivé a Uc¢inné fungovanie procesu tranzicie.
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Takyto krok zo strany slovenského zakonodarcu by bol dolezitym krokom vpred,
pricom by reSpektoval znacne konzervativne nastavenie politického spektra, ako aj
znacnej Casti spolocnosti vodi transrodovej problematike, a zaroven by reflektoval
skutocnost, ze obcianska spolocnost sa aktivne angazuje v diskusii o pravach
transsexualnych oséb a potrebe ich Uplného a spravodlivého pravneho uznania.
Ministerstvo zdravotnictva Slovenskej republiky po udalostiach predchadzajucich aj
nasledujucich pozastaveniu Uc¢innosti Odborného usmernenia MZ SR (2022) oslovilo
viacero subjektov zodbornej verejnosti spoziadavkou o odborné vyjadrenie
k problematike pravnej Upravy procesu tranzicie, <o mozno vnimat ako pozitivny
signal aspatnu vazbu snah obcianskej spolocnosti o presadenie spominanych
poziadaviek na zabezpecenie prav transrodovych osob. Sme tak svedkami stale sa
zvySujuceho povedomia a porozumenia k tejto problematike v spolocnosti, ktoré
aktivne vytvara tlak na legislativu, scielom, aby prijala primerané opatrenia.
Slovensko by tak mohlo nasledovat priklad inych krajin, ktoré uz prijali progresivne
zakony v oblasti prav transsexualnych osob.

Odkazom, ktoré subjekty bojujuce za prava transrodovych oséb svojim konanim
vysielaju nie len politickej obci, ale aj spolocnosti ako takej je to, Ze nastal cas, aby
bola na Slovensku zabezpecna rovnost, dostojnost a pravna istota pre vsetkych ludi
bez ohladu na ich pohlavie arodovu identitu. Zmeny, po ktorych obdcianska
spolocnost volg, a ktoré vyjadrila aj v pripade reakcii na Odborné usmernenie MZ SR
(2022) predstavuje vyznamny ¢in a mohol by znamenat pozitivny posun v budovani
inkluzivnej a spravodlivej spolo¢nosti.
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POLITICKA A SPOLECENSKA ANGAZOVANOST SOUDCU SE
ZAMERENIM NA VEREJNOU PREZENTACI JEJICH NAZORU

POLITICAL AND SOCIAL ENGAGEMENT OF JUDGES FOCUSING ON THE
PUBLIC PRESENTATION OF THEIR OPINIONS

Viktor Hodek*

Abstrakt: Predkladany prispévek se vénuje aktualnimu tématu verejné
prezentace nazord soudcl a jejich limitd predevsim v prosttedi socidlnich siti a
internetovych diskuzich v CR. Zaroven upozorfiuje na dynamiku vyvoje, na
kterou stézi mdze dostatecné pruzné reagovat nejen legislativa, ale asto i etické
kodexy.

Klicova slova: soudce, socidlni média, verejna prezentace nazor, internetové
diskuze

Abstract: The present contribution is devoted to the current topic of the public
presentation of the opinions of judges and its limits, especially in the
environment of social networks and internet discussions in the Czech Republic.
At the same time, it draws attention to the dynamics of development, to which
not only legislation, but often ethical codes can hardly respond flexibly enough.

Key words: judge, social media, public presentation of opinions, internet
discussion

Uvod

Nesporné ani soudci by neméli byt odtrzeni od reality bézného Zivota, nebo — jak se
dnes trochu mddné fikd — neméli by se uzavirat do své socialni bubliny. Socialni
bublinou je ovsem myslena nejen bublina socialnich siti?, ale i ta pdvodné minéna ve
smyslu socidlniho statusu. Postaveni a prijem soudce logicky radi mezi vyssi stredni
vrstvu, coz formuje nejen jejich nazor na svét a zZivot, ale i politické nazory. Vzdy je

* Pravnicka fakulta Univerzity Karlovy.
* Socialni média se obvykle definuji jako ,forma elektronické komunikace, diky niz uZivatelé vytvdreji

online komunity k sdilen/ informaci, ndpadd, osobnich zprav
a dalsiho obsahu, jako jsou videa, fotografie a hudba"; vice viz naptiklad KRIVKA, Zdenék. Vliv socidlnich
médif na funkci soudce. Brno: Casopis pro pravni védu

a praxi €. 2/2014, s. 167.
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viak dilezité, aby zaklad jejich prace — tedy souzeni — nebylo nepfipustné ovlivnéno
touto predispozici a zdstalo za vSech okolnosti nestranné a nezavislé.

Soudce je soucasti obcanské spolecnosti, Cini si své nazory a zaujima postoje k
verejnym zalezitostem. Je povinen byt pfimérené zdrzenlivy pfi zaujimani rdznych
nazorovych postojU, aby na jedné strané nebyl izolovan od bézného zivota a na
strané druhé nesnizil dOvéru ve schopnosti soudce aplikovat pravo v situacich, které
se dotykaji i témat verejného Zzivota. Zejména zvazuje, zda se vyjadreni jeho
nazorového postoje nestane soucasti politické soutéze. Rovnéz je dilezité, aby své
nazory vyjadioval vhodnou formou a ve vhodném prostredi.3 Zasadnim korektivem
je tak pro soudce zdrzenlivost a pfimérenost.

Verejné prezentované politické nazory soudcd

Bezpochyby i soudci mohou vyuzivat své Ustavné zarucené svobody projevu.4 Zakon
vSak na druhé strané stanovuje soudcOm povinnost pocinat si pfi vykonu nejen
tohoto politického prava tak, aby neohrozili nebo nenarusili ddvéru v nezavislé,
nestranné a spravedlivé rozhodovani soudu nebo nenarusili ddstojnost soudcovské
funkce anebo aby jim toto nebranilo v fadném vykonu funkce soudce.5 Pravni Uprava
taktéz prikazuje soudcdm nenechat se pfi vykonu jejich funkce ovlivnit zajmy
politickych stran.®

Navrh Etického kodexu” vyslovné uvadi: ,Soudce je zdrzenlivy pfi verejném
vyjadrovani politickych ndzord". Rovnéz karny senat Nejvyssiho spravniho soudu
vrozhodnuti ze dne 6. 6. 2016, C. j. 11 Kss 6/2015-53, potvrdil povinnost soudce ke
zdrzenlivosti a slusnosti pfi vyjadfovani se k politickym otazkam.

Komentar® k navrhu Etického kodexu Uvodem spravné zdlraziuje, ze pravo na
svobodu projevu (jehoz soudasti je i svobodné vyjadfovani politickych nazor() neni

3 ZEMANOVA, Daniela. § 8o [ZpUsob vykonu soudcovské funkce]. In: ZEMANOVA, Daniela. Zdkon o
soudech a soudcich. 1. vydani. Praha: C. H. Beck, 2022, s. 123. ISBN 978-80-7400-888-7.

4 Srov. rovnéz TOMICEK, Petr. Prdvo na svobodu projevu soudce a jeho limity
v kontextu divéry v nezavislou a nestrannou justici [online]l. 1. brezna 2023
[cit. 1. 6. 2023]. Dostupné z: Nejvyssi soud / Pravo na svobodu projevu soudce a jeho limity v kontextu
ddvéry v nezavislou a nestrannou justici (nsoud.cz).

5§ 80 odst. 4 zakona o soudech a soudcich.

6§ 80 odst. 2 pism. d) zékona o soudech a soudcich.

7 ANGYALOSSY, HAVELEC a kol. Cldnek Il. 5. Ndvrhu Etického kodexu (Etické zdsady chovdni soudce)
[online]. Cerven 2020 [cit. 1. 6. 2023]. Dostupné
z:https://justice.cz/documents/64969/886651/ETICK%C3%9D_KODEX SOUDCE.pdf/dfocdfdc-
96d9-4763b225-05777f1ffodb.

8 ANGYALOSSY, Petr, HAVELEC, Radovan a kol. Komentdr k Navrhu Etického kodexu (Etické zdsady
chovani soudce) [online]. Cerven 2020 [cit. 2. 6. 2023]. Dostupné z:
https://justice.cz/documents/64969/886651/ETICK%C3%9D KODEX SOUDCE.pdf/dfocdfdc-96dg-
4763-b225-05777f1ffqdb.
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pravem absolutnim a lze ho ve smyslu ¢lanku 17 odst. 4 Listiny zakladnich prav a
svobod, tak i ¢lanku 10 odst. 2 Evropské umluvy o lidskych pravech z nezbytnych
ddvodu (verejnych zajmd) omezit. Evropska umluva o lidskych pravech dokonce jako
ddvod omezeni vyslovné uvadi i zdjem na zachovani autority a nestrannosti soudni
moci.

Komentar dale pokracuje, ze s ohledem na nutnost zachovani nestrannosti soudni
moci Ize po soudcich legitimné vyzadovat zdrzenlivost® pfi verejné prezentaci svych
politickych nazord. Na druhé strané i soudce ma zajisté pravo mit vlastni nazor na
otazky verejného zivota, vCetné politickych, a nelze mu branit v tom, aby tyto své
nazory vyjadroval i vefejné. Soudcovi nazory s ohledem na jeho jistou spolecenskou
autoritu mohou navic i pozitivné prispét k verejné diskusi. Vzdy vSak musi mit na
paméti, ze jim prezentované nazory nesmi mit vliv na vykon jeho soudcovskeé funkce.
Je nevhodné, aby soudce v jakékoli politické diskusi (v nejsirSim pojeti tohoto pojmu)
zdUraznoval, ze je soudcem. Tento pozadavek se nicméné neuplatni v pripadech
verejné diskuse tykajici se otazek justice (jeji sprava, organizace, apod.); zde ma
soudce naopak celkové vétsi volnost v prezentovani svych nazord, nebot jde o
primarné diskusi odbornou.

Pfi verejné prezentaci politickych nazord by mél soudce vzit v potaz predevsim volbu
formy, v jakém své nazory podava, obsahu sdéleni, ale i povahu média, mista a
auditoria, kde tak cini. Prikladem, kdy tak soudce neucinil, je rozhodnuti karného
senatu Nejvyssiho spravniho soudu ze dne 20. 5. 2015, €. j. 13 Kss 1/2015-112, kde
karny senat uznal soudce vinnym ze spachani karného provinéni, spocivajiciho v
preposilani e-mailu Sirsi skupiné osob (zahrnujici i novinare), jehoz obsahem byly
smyslené vyroky nékterych politikd, obsahujici mnozstvi vulgarnich vyrazd a
naznacujici nezakonné jednani v ném uvedenych osob, ackoliv si byl védom toho, ze
se jedna o smysleny dokument.

Socialni sité

Zcela zasadnim fenoménem poslednich let se staly socialni sité, které se ani justici
nemohly vyhnout. V pribéhu ¢asu postupné vyvstava fada otazek, na které se casto
tézko hledaji odpovédi. Na prvnim misté je vibec vhodnost soukromych profild
soudcy a aktivit na socialnich sitich. Dalsi otazkou je prezentace jednotlivych soudd.
Mimo hlubsi predmét zkoumani této prace bude ponechdna problematika ddkazd
ziskanych na socialnich sitich.

S ohledem na dynamiku technologického vyvoje Ize snad i pochopit, Ze ani zakon o
soudech a soudcich z roku 2002 ani Etické zasady chovani soudce z roku 2005 se k

9 Viz téz VIA IURIS. Diskusia VIA IURIS: Sloboda a zdrZanlivost vo verejnom prejave sudcu ¢i sudkyne
[online]. 17. 12. 2021. [cit. 2. 6. 2023]. https://viaiuris.sk/aktuality/blog/diskusia-via-iuris-sloboda-a-
zdrzanlivost-vo-verejnom-prejave-sudcu-ci-sudkyne/.
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tomuto novému fenoménu vyjadruji v obecné roviné. Etické zasady chovani soudce®
uvadi: ,Soudce se zdrzi projevy, které by mohly ovlivnit vysledek rizeni nebo vzbudit
pochybnost verejnosti o nestrannostifizeni, a to jak ve vécech, které osobné projedndvd,
tak i v ostatnich vécech. Se zastupci sdélovacich prostredk( jednd oteviené, pri
zachovdni pozadavku nezavislosti a nestrannosti soudni moci". , Pri jedndni se zdstupci
sdélovacich prostredky je soudce vstficny a zdvorily. Nepokladd-li osobni sdéleni za
vhodné, odkdze zdstupce sdélovacich prostredkid na prislusného tiskového mluvciho".
Pfimo o socialnich sitich se jiz zmiriuje ¢lanek Ill. odst. 11 Navrh Etického kodexu z
roku 2020: ,Socidlni sité a podobné platformy uZiva soudce obezretné, aby jeho
ndzorova vyjadreni, zverejnované informace, obrazové a zvukové zdaznamy
nenarusovaly soudcovskou dUstojnost".

Prestoze vétsina soudcU je na socidlnich sitich spiSe zdrzenliva, nebo svij profil ani
nema, Soudcovska unie pripravila pro soudce zakladni voditko jejich pdsobeni na
socialnich sitich®*. Soudcovska unie timto reagovala na dva v CR pomérné znamé
pripady trestniho soudce Méstského soudu v Praze Kamila Kydalky a libereckého
soudce MiloSe Zbranka. Podle karného senatu Nejvyssiho spravniho soudu i
Ustavniho soudu soudce Kydalka chyboval, kdyz aktivné vstoupil do debat kolem
voleb v Mnichovicich u Prahy v roce 2014.** Liberecky soudce Milos Zbranek na
internetu satiricky vykreslil migranty a pracovniky neziskovych organizaci.’3 Karné
senaty v jejich jednanich spatfovaly ohroZeni dUstojnosti soudcovskeé funkce.

© . l3all 4.

2 soudci.cz. Etické meze pisobeni soudce na socidlnich sitich. Stanovisko Soudcovské unie CR [online].
24. 5. 2017 [cit. 5. 6. 2023]. Dostupné z: http://www.soudci.cz/zpravy-a-stanoviska/pohledy-a-
nazory/8s43-etickemeze-pusobeni-soudce-na-socialnich-sitich.html.

2 Rozhodnuti karného senatu Nejvyssiho spravniho soudu ze dne 11. 6. 2015 ¢. |
16 Kss 7/2014—92. Rozhodnuti potvrdil Ustavni soud dne 5. 9. 2016, sp. zn. I. US 2617/15: ,Jednotlivec,
ktery pfijal funkci soudce, je pfi vykonu své svobody projevu podle ¢lanku 17 LZPS a ¢lanku 10 Umluvy
vazan povinnosti loajality a zdrZenlivosti. Jeho svoboda projevu tudiZ podléhd zvlastnim omezenim, kterd
vyplyvaji z této povinnosti. Soudce zejména nesmi svymi projevy narusovat divéru vefejnostiv to, Ze bude
rozhodovat v souladu se zakladnimi principy demokratického prdavniho stdtu, a dovéru v nestrannost a
nezavislost soudni moci. Soudce proto musi byt zdrZenlivy v projevech tykajicich se politické soutéZe,
zejména verejného hodnoceni jednotlivych kandidatd ¢i volebnich stran a uskupeni nebo tvorby
politickych koalic. Kazdy pripad je vsak nutné posuzovat individudlné s prihlédnutim ke vSem okolnostem,
pricem? je nutné vzit v potaz zejména postaveni soudce, ktery projev pronesl, obsah jeho vyrokd, misto a
zpUsob projevu a celkovy kontext, ve kterém tyto vyroky byly ucinény. Pro zachovani didvéry vefejnosti v
soudni moc je nezbytné, aby si soudci udrZovali i ve svych projevech odstup od politické soutéZe, a to na
Jjakékoliv drovni, véetné mistni. Soudci se nemohou podilet na kampani politickych stran, politickych hnuti
¢i volebnich seskupeni nebo konkrétnich politik. Takové projevy narusuji doveéru verejnosti v to, Ze soudci
budou spory rozhodovat podle prava, a nikoliv podle politickych zajmd."

3 Rozhodnuti karného sendtu Nejvyssiho spravniho soudu ze dne 6. 6. 2016, C. j. 11 Kss 6/2015-53
potvrzené rozhodnutim Ustavniho soudu ze dne 11. 4. 2017, sp. zn. IV. US 2609/16.
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Z materialu Soudcovské unie vyplyva, Ze vSechny projevy soudce (prispévky,
komentare, fotografie aj.) musi zachovavat dstojnost soudcovské funkce a nesmi
vzbuzovat pochybnosti o jeho nestrannosti ¢i nezavislosti. Soudce by mél mit na
paméti, ze si nemUze byt nikdy jist, kde vSude se jeho komunikace objevi, byt
pUvodné byla urcena jen omezenému okruhu adresatd. Soudce se vyhyba politickym
hodnocenim (mj. podpore konkrétniho kandidata na politickou funkci, ,nelajkuje®
politické strany ¢i hnuti, nevyjadfuje se ke kontroverznim politickym otazkam,
netykaji-li se justice). Soudce rozhodné nekomentuje probihajici soudni fizeni ani
neudili pravni rady.

Soudcovska unie rovnéz pochybuje o Urovni internetovych diskusi a Ucast v nich ze
strany soudce shledavd jako neddstojnou. Soudce by se do nich proto nemél
zapojovat. Soudcovska unie neupira soudci mit profil na socidlni siti Facebook, ale
doporucuje ho vyuzivat spiSe k soukromé komunikaci nebo mit omezeny profil pro
verejnost. Soudce by také mél dUsledné selektovat, k jakému prispévku Ci strance da
sv0j ,lajk". Podle Soudcovské unie mize jeden ,lajk" znamenat naslednou podjatost
soudce v celém pripadu. S urcitym etickym rizikem, které by mohlo vést az k
pochybnostem o nestrannosti soudce, se Ize setkat ve spojitosti s ,pratelstvim™ na
Facebooku. Problém s ,pratelenim" soudce mize nastat v procesni situaci, kdy
rozhoduje véc, ve které je jeho ,pfitel* Ucastnikem fFizeni nebo zastupcem
ucastnika.* Vyslovené nevhodné je pak na Facebooku nebo Twitteru argumentovat
svou soudcovskou funkci.

Nejde vSak jen o soudce samého, ale i o jeho pfibuzné a pratele, které by mél
upozornit na zavaznost prace soudce, kterou vykonava, a na mozné nasledky jejich
jednani online, pokud zverejni osobni Udaje nebo fotografie, které by bylo mozné
spojit s jeho profilem.

Za zminku stoji taktéz Prakticky prOvodce soudce pro uzivani socialnich siti v
kontextu stfedni a vychodni Evropy, ktery soudcdm doporucuje, kromé jiného,
nasledujici*s: , Ve veskerém obsahu na socidlnich sitich dobre reprezentujte soudcovsky
stav. VZdy udrZujte profesiondlni ton a nezapominejte na svou roli soudce, ani kdyz
zverejriujete osobni obsah. Kazdy, kdo pracuje v soudnictvi, musi byt obezretny, co pise
a zverejriuje online, at uzZ ve formé e-mailu, textové zpravy nebo prispévkd na socidlnich
sitich, protoZe digitalni obsah je snadno a siroce pristupny a mize ovlivnit prdci soudce
mnoha rdznymi zpUsoby. Nikdy nekomentujte projednavané veci."

* Vice viz napriklad FRIEDEL, Tomas. Soudce a socialni media. Praha: Wolters Kluwer. Soudce (.
9/2016, str. 3-11 a KRIVKA, Zdenék. Vliv socidlnich médii na funkci soudce. Brno: Pravnicka fakulta
Masarykovy univerzity. Casopis pro pravni védu a praxi . 2/2014, 5. 166-173.

*5 ceeliinstitute.org. Prakticky privodce soudce pro uZivani socidlnich siti v kontextu stredni a vychodni
Evropy [online]. Listopad 2019 [cit. 4. 6. 2023]. Dostupné z: https://ceeliinstitute.org/wp- 56
content/uploads/2020/03/SoMeGuidelines-CZ.pdf.
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Potvrzenim toho, Ze téma vyuzivani socialnich siti soudci je stale aktualni, byl i Kulaty
st0l usporadany Nejvyssim soudem dne 10. 11. 2021 pro predsedy a mistopredsedy
nejvyssich, vrchnich a krajskych soudd, zastupce Ministerstva spravedinosti,
predstavitele nékterych dalSich justicnich instituci, akademiky a odborniky
dlouhodobé se zabyvajici soudcovskou etikou.*® Pfedseda Nejvyssiho soudu Petr
Angyalossy k tématu mimo jiné uvedl: ,Socidlni sité nam prindseji siroké moznosti
kontaktu a vzajemného sdileni nazord i jiného nehmotného charakteru a soudce z jejich
vyuZivani neni mozné predem vyloucit. Mnohdy ovsem bude tenkd hranice mezi
profesné vhodnou sebeprezentaci na socidlnich sitich a projevy, které jsou jiz za hranou
soudcovské vaznosti. Také nesmime zapominat na to, Ze socialni sité o nds vypovidaji
mnohem vice nez jen to, co pfimo vyplyva z nami prezentovaného obsahu."

Tomas Rychly, pfizna¢né na svém profilu na LinkedIn, uvadi’: ,Cinnost soudce na
socidlnich sitich podléhd mnoha (sebe)omezenim. Tato omezeni nejsou povétsinou
psand. Soudci tedy veétsinou nezbyvd, nez se sam rozhodovat, co je a co neni prfimérené,
dUstojné a rozumné. To neni takovy problém, vZdyt rozhodovat (se) je preci jeho prace!"
Dale uvadi nékolik vlastnich podrobnéjsich pravidel, jimiz se Fidi: ,Mdm na spoustu
véci (vCetné otazek politickych) nazor, ale takrka vZdy si ho nechavdm pro sebe. Velice
vitam a dékuji vSem za vécné komentare, nicméné casto nemohu v diskusi reagovat na
prednesené ndzory, abych nepredjimal budouci rozhodovdni soudu. Nebudu diskutovat
o Zadnych dosud nerozhodnutych vécech, ani o ndzorech, které s nimi zjevné souviseji."

Zavér

Vzhledem k tomu, Ze soudce je povinen za vsech okolnosti zUstat nezavisly a
nestranny, musi si udrzovat urcity odstup od verejného déni, ale mit soucasné o ném
spolehlivy a realny prehled.® Je nutné opétovné zddraznit profesni a etickou
zdrzenlivost soudcU za UCelem ochrany Ustavni hodnoty nezavislosti a autority
soudni moci. Soudce je povinen pfi vyjadiovani dbat na zachovani distojnosti

% nsoud.cz. Nejvyssi soud usporddal kulaty stil k aktudlnim otdzkém soudcovské etiky [online]. 10. 11.
2021 [cit. 4. 6. 2023]. Dostupné z:
https://www.nsoud.cz/Judikatura/ns web.nsf/web/Proverejnostamedia~TiskovezpravyNejvyssihoso
udu~Nejvyssi_soud usporadal kulaty stul k aktualnim otazkam soudcovske etiky~?open&Ing=C
Z.

7 RYCHLY, Tomas. Soudce na socidlnich sitich — aneb miceti zlato? [online]. 6. 7. 2021 [cit. 4. 6. 2023].
Dostupné z: https://www.linkedin.com/pulse/soudce-na-soci%C3%A1In%C3%AD-s%C3%ADti-aneb-
mI%C4%8Deti-zlato-tomas-rychly/?originalSubdomain=cz.

®  ZEMANOVA, Daniela. Pravnici -  odpovédnost  nejenom profesni, ale
i celospolecenska, institucionalni pojistky jejich nezavislosti. Zaméreno na soudce. In Sjezd ceskych

pravnikd Praha 2022, Praha 2022: Nakladatelstvi Karolinum, str. 178. ISBN 978-80-246-5481-2.
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soudcovského stavu, konkrétné povinnosti micenlivosti a branit vzniku pochybnosti
o0 své nepodjatosti.*®

Pres urcité snahy Soudcovské unie (ktera ovSem sdruzuje toliko 50 % vSech soudcd2°)
o stanoveni pravidel k vefejné prezentaci nazord soudcu a jejich pristupu k socialnim
sitim, bude jisté i véci zakonodarce, aby se témto otazkam vénoval.
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NON-CRIMINAL COMPETENCE OF PROSECUTOR'S OFFICE IN
POLAND

Marcin Dorochowicz* Dobromir Szymarniski?

Abstract: Prosecutors in Poland exercise non-criminal powers, e.g. bringing
actions in civil cases, participating in proceedings initiated by other entities or
lodging appeals - both in civil and administrative cases. Prosecutors are
supposed to uphold the rule of law. The prosecutor is not affiliated with either
party. He may submit statements and submit conclusions he deems appropriate,
and cite facts and evidence to confirm them.

Keywords: prosecutors; role of law; procedure; competence

Introduction

The functioning of the Polish prosecutor's office is based on the concept of Lenin. He
believed that a new, hitherto unknown apparatus should be created whose task - in
addition to the traditional ones - would be to ensure compliance with the entirety of
"socialist law" and to react to any violations of it. This role was to be played by a
properly modified prosecutor's office. The importance of the law according to this
conception was enormous. It was to become a tool for performing the functions of
the state and exert a significant influence on the upbringing of the society. The basic
feature of the new prosecutor's office was the exercise of control over the observance
of the law by all citizens and the entire state apparatus, excluding only the supreme
authorities.3

Already in the Constitutional Act of 1950, the Polish prosecutor's office was equipped
with non-criminal powers, and the purpose of its creation was to "consolidate the rule
of law". The task of the prosecutor's office is therefore to ensure that the Polish state
is truly a democratic state ruled by law, which in formal terms must mean that the
law must be respected by all its addressees, especially public authorities*. Granting
the prosecutor non-criminal powers is aimed at strengthening the protection of the
rule of law and human rights and freedoms by enabling those state authorities that

* Nicolaus Copernicus University in Torun, Poland.

2 Nicolaus Copernicus University in Torun, Poland.

3 Lidia MAZOWIECKA. Prokuratura w Polsce 1918-2014, Warszawa: 2015, p. 108,

4 Stanistaw WALTOS. Prokuratura — jej miejsce wsrdéd organdw wiadzy, struktura i funkcje. In:
Panstwo i Prawo 4 (2002), p. 6.
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are obliged to act in the public interest and the interest of citizens to participate in
the proceedings. The systemic position of the prosecutor requires constant vigilance
in enforcing the laws.

This paper will present the etiology and history of non-criminal competences of
prosecutors in Poland, followed by an outline of individual competences. In this
respect, the formal-dogmatic method will be used. However, the arguments will be
enriched with the results of statistical and descriptive analyses, thanks to which the
reader can find out to what extent the competences in question are of practical
importance.

Method of Performing Tasks Related to the Participation of a Prosecutor in Civil
Matters.

The Prosecutor may request the initiation of proceedings in any case, as well as
participate in any ongoing proceedings, if, in his opinion, it is required to protect the
rule of law, citizens' rights or public interest.

Notification of the participation of a prosecutor in court proceedings is advisable in
particular in the following cases:

1) whose circumstances indicate that the proceedings concern a declaration of will
made for the sake of appearance or to conceal another legal act, or that the parties
intend to circumvent the law;

2) against the State Treasury, a local government unit or another competent legal
person for compensation for damage caused in the exercise of public authority;

3) for annulment of a legal act resulting in the transfer of ownership or encumbrance
of real estate;

4) relating to the protection of cultural goods and the protection of copyright or
related rights;

5) for exemption from execution of property seized in criminal proceedings or
proceedings for a tax offence, unless the prosecutor is one of the defendants;

6) in the following cases relating to the protection of the family, including those
pending under the Convention on the Civil Aspects of International Child Abduction,
signed in The Hague on 25 October 1980;

7) for compensation for damage to a person or property caused by a particularly
drastic action of the perpetrator;

8) relating to the protection of the natural environment.

The court shall notify the prosecutor of any case in which it considers it necessary to
participate. Also in enforcement proceedings, a copy of the orderimposing a fine, the
enforcement authority shall deliver to the prosecutor.

5 Andrzej KIELTYKA. Prawo o prokuraturze. Komentarz. Warszawa: 2017, p. 370.
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The activities of the prosecutor may not violate the principle of freedom to shape the
civil law relationship, unless the content or purpose of this relationship is contrary to
its nature, the law or the principles of social coexistence. The prosecutor
independently assesses the grounds justifying the request to initiate civil
proceedings or the application to participate in them. Participation of the prosecutor
in proceedings before a court in which the parties are provided with legal assistance
may be justified by the exceptional circumstances of the case.

The prosecutor, bringing an action on behalf of a designated person, should indicate
it in the lawsuit.

Prior to bringing an action for a property claim, the prosecutor requests in writing an
authorized person or organizational unit that is not a legal person to provide proof of
the debtor's summons to perform the performance within a specified period. If
necessary, the prosecutor requests in writing the obligated person or an
organizational unit that is not a legal person to voluntarily fulfill the financial
performance within a specified period.

The person on behalf of whom the public prosecutor brought the action may join the
case in any state as a plaintiff; in this case, the provisions on uniform participation
shall apply accordingly to the participation of the prosecutor in the case. However, in
cases of property claims, the final decision of the case does not deprive the interested
party who did not participate in the dispute, the possibility of pursuing their claimsin
whole orin part, in which they were not awarded.

The prosecutor cannot independently dispose of the subject of the dispute and in
particular waive the claim or conclude a court settlement containing the disposal of
this subject. The prosecutor may join the proceedings at any stage. The prosecutor is
not affiliated with either party. He may submit statements and submit conclusions
he deems appropriate, and cite facts and evidence to confirm them®. From the
moment when the prosecutor has declared his participation in the proceedings, he
must be served with pleadings, notices of dates and meetings, and court decisions.
In cases in which the proceedings are conducted on the initiative of the public
prosecutor and in which he has declared his participation in the proceedings, the
public prosecutor participates in the hearing. At the request of the public prosecutor,
the court gives him the floor at any state of the hearing. The public prosecutor may
challenge any court decision subject to appeal. The time limits for appealing court
decisions established for the parties are also binding on the prosecutor. The
participation of the prosecutor in the case does not justify an award of
reimbursement to the State Treasury or from the State Treasury.

® Halina WICHLINSKA-POLAK - Ewa BARAN. Zarys metodologii pracy prokuratora w sprawach
administracyjnych. In: Prokuratura i Prawo, 2 (2008), p. 89.
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In addition, the Public Prosecutor General may file a cassation appeal if the ruling
violates the fundamental principles of the legal order. The time limit for the
Prosecutor General to file a cassation appeal is 6 months from the date when the
decision becomes final (and if the party requested the delivery of the decision with
justification - from the time the decision is delivered to the party), while the deadline
for the party is only two months. Moreover, the party is obliged to attach a copy for
the Prosecutor General to each cassation appeal. Finally, the Supreme Court may, in
any case, request the Prosecutor General to take a written position on the cassation
appeal filed by the party and the response to the complaint. The Public Prosecutor
General or a prosecutor appointed by him/her presents a position within 30 days, and
if he decides that it is required to protect the rule of law, civil rights or the public
interest - he participates in the cassation proceedings.

The Prosecutor General's position in cases initiated by other entities means that his
role in these proceedings is close to that of advocates general in the European courts
of justice’.

Method of Performing Tasks Related to the Participation of a Prosecutor in
Family, Children's and Employment and Social Security Matters

In in cases of annulment of marriage, each copy of the lawsuit shall be delivered to
the prosecutor and shall notify him of the dates of the hearing. If the prosecutor
supports the request, the proceedings are not suspended despite the plaintiff's
unjustified failure to appear at the first court meeting scheduled for the hearing.
Similarly, in cases of denial of the parentage of the child or to determine the
ineffectiveness of the recognition of paternity or the dissolution of adoption, a copy
of the lawsuit shall be delivered to the prosecutor and shall notify him of the dates of
the hearing.

The guardianship court shall also notify the prosecutor of ongoing proceedings in
cases where the application for adoption concerns a child not reported to the
adoption centre, as well as in cases of taking away parental authority or under care.
The participation of the prosecutor in proceedings in the field of family and
guardianship law is recommended especially in the following cases:

1) for annulment and for establishing the existence or non-existence of a marriage;
2) to deny paternity or maternity and to determine the ineffectiveness of
acknowledgment of paternity;

3) for adoption by foreigners or Polish citizens residing or habitually staying abroad;
4) for termination of adoption;

7 Bohdan ZDZIENNICKI, Ewolucja funkcji i zadan Trybunatu Konstytucyjnego. In: BUDZILO Krzysztof
(ed.): Ksiega XXV-lecia Trybunatu Konstytucyjnego. Ewolucja funkcji izadan Trybunatu
Konstytucyjnego — zatozenia, a ich praktyczna realizacja. Warszawa: 2010.
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5) to pick up a person subject to parental authority or under guardianship;

6) deprivation of parental authority;

7) for a ban on maintaining contact with the child;

8) for the adoption of a child not reported to the adoption centre.

In matters relating to the employment relationship and social insurance, it is
advisable for the prosecutor to file a lawsuit or an appeal to the court and to notify
his participation in court proceedings, especially when:

1) as a result of a gross violation of the law, an important interest of an employee, a
group of employees or the insured person has been exposed, or the case has caused
a stir in public opinion or has a precedential character;

2) the employee or the insured person, due to incompetence or other exceptional
reasons, is unable to assert his or her rights on his or her own;

3) the termination of the employment relationship took place in connection with
discrimination in employment or disclosure by the employee of a crime in the
workplace or with justified criticism of the workplace or persons performing
managerial functions in this establishment;

4) as a result of gross negligence of the workplace, the employee did not receive the
due social insurance benefit or benefit for an accident at work or occupational
disease.

Participation of a Prosecutor in Administrative Proceedings and Proceedings
before Administrative Courts

On the basis of administrative proceedings, the prosecutor has the right to request
the competent public administration body to initiate proceedings in order to remove
the unlawful state. The public prosecutor has the right to participate in every stage
of the proceedings in order to ensure that the proceedings and settlement of the case
are lawful. The public administration body shall notify the prosecutor of the initiation
of the proceedings and of the ongoing proceedings whenever it deems the
participation of the prosecutor in the proceedings necessary. The prosecutor who
participates in the proceedings has the rights of a party.

The public prosecutor has the right to object to the final decision, if the provisions of
the code or specific provisions provide for the resumption of the proceedings,
annulment of the decision or its repeal or amendment. The public prosecutor submits
an objection to the authority competent to resume the proceedings, annul the
decision or repeal or amend it. The Prosecutor General lodges an objection against
the decision issued by the minister. If the objection is based on the fact that the party
did not participate in the proceedings through no fault of its own, filing an objection
requires the consent of the party. The prosecutor's objection should be considered
and settled within thirty days from the date of its submission. A public prosecutor
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who lodged a complaint against a decision of a public administration body with an
administrative court may not raise an objection for the same reasons.

In addition, the Public Prosecutor General is entitled to submit a request for the
administrative court to consider a dispute over powers between public
administration bodies.

Similarly, in proceedings before administrative courts, the prosecutor may take part
in any pending proceedings, as well as lodge a complaint, a cassation complaint, an
interlocutory appeal and a complaint for the resumption of proceedings, if in his
opinion it is required to protect the rule of law, and in particular when violation of law
or inaction of the authority violates the interest of the Republic of Poland or the
public interest. In this case, he has the rights of a party.

The public prosecutor may refuse a party to administrative proceedings to take
action if it is entitled to appeals or a complaint to the administrative court, or a
request to reopen the proceedings or a request to repeal, amend or annul the
decision, and also when the competent supervisory authority has taken steps ex
officio to restore the with the law. Moreover, the prosecutor does not have to exhaust
administrative remedies before lodging a complaint (unlike a party). The prosecutor
also has an extended deadline for lodging a complaint (from 1 to 6 months) in relation
to the party.

If both a complaint to the voivodship administrative court and an objection may be
lodged in the case, the choice of one of these measures shall be made taking into
account the need to settle the case quickly and effectively.

If a resolution or order of a local government body or a governor's regulation are
unlawful, the public prosecutor asks the body that issued them to amend or repeal
them, or submits a request for their repeal to the competent supervisory authority;
in the case of a resolution or order of a local government body, the prosecutor may
also apply to the administrative court for annulment. If an unlawful resolution of a
local government body has caused or may cause adverse legal effects that can be
reversed by declaring it invalid, the public prosecutor brings a complaint against this
resolution to the voivodship administrative court with a request to declare it invalid
or to declare that it was issued in violation of the law.

In the area of interest of prosecutors there are especially cases in the field of taxes
and other pecuniary benefits, education, maintaining cleanliness and order, water
management, local government system, alcohol distribution, municipal property
management®.

In accordance with the Leninist concept, there are often nationwide activities in
which, upon the order of the Prosecutor General, prosecutors analyze all local legal
acts in force in the state with a given subject of action and complain about defective

8 M. DOROCHOWICZ, K. KAPICA, Prokuratorska... op.cit., p. 262.

28



ones, which makes it possible to identify typical violations and their causes. Such
activities included, for example, fees for parking on Saturdays, for connecting the
sewage system or towing?.

In addition, the Public Prosecutor General is entitled to request the Supreme
Administrative Court to adopt a resolution aimed at clarifying legal provisions, the
application of which has caused discrepancies in the jurisprudence of administrative
courts. This is characteristic of the Leninist model, in which the prosecutor is to
oversee a uniform understanding of the law*. The provisions that the Supreme
Administrative Court is expected to apply do not have to (and usually do not) involve
the activities of the prosecutor's office*.

On the other hand, the participation of the Public Prosecutor General or his deputy
in sittings of the entire composition of the Supreme Administrative Court or a session
of the Chamber is obligatory. The session of the panel of seven judges is attended by
a prosecutor of the National Public Prosecutor's Office or a prosecutor of another
organizational unit of the public prosecutor's office, delegated to perform activities
in the National Public Prosecutor's Office and appointed by the Public Prosecutor
General or his deputy to participate in the meetings of the Supreme Administrative
Court.

The Public Prosecutor General may also file a complaint to declare a final decision
unlawful.

Finally, the Prosecutor General requests the Prime Minister to repeal the unlawful
ordinance of the voivode.

Actions Taken by the Prosecutor to Prevent Violations of The Law

If, in the course of activities undertaken by prosecutors, significant circumstances
conducive to committing crimes are revealed, the Public Prosecutor General, at the
request of the National Prosecutor or, in particularly justified cases, ex officio, may
apply to the competent authority to take appropriate action, including considering
the legitimacy of issuing or amending certain provisions to prevent crime. These
powers are also vested in regional, district and regional prosecutors in relation to
voivodes and local non-combined administration bodies and other bodies with a local
scope of activity. The position of the prosecutor in a given case is not binding for the
authority*2. The authority addressed by the Prosecutor General or the prosecutor is

9 Ibidem.

' W. ZWIRBUL, Leninskije... op.cit., p. 3-7.

M. DOROCHOWICZ, K. KAPICA, Prokuratorska... op.cit., p. 263.

2 Wladislaw ZWIRBUL, Leninskije idei organizacji sowietskoj prokuratury,. In: Socjalisticzeskaja
Zakonnost 3 (1969), p. 3-7-
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obliged, within 30 days from the date of receipt of the request, to notify the
Prosecutor General or the prosecutor of the measures taken.

Activities involving cooperation in order to strengthen the rule of law include the
participation of the prosecutor's office in the creation of law?3.

This is due to the fact that one of the important factors in strengthening the rule of
law is ,good' law, which should be understood not only as the compliance of the
applicable legal norms and institutions with the awareness of the society, its views,
aspirations and objectively justified needs, but also the hierarchical compliance of the
law, the adequacy of legal provisions for the purposes they are intended to serve, the
internal consistency and harmonization of provisions as well as their transparency,
conciseness and communicativeness*.

In practice, the statement is addressed to the authority or institution of the
immediately higher level. This is normally waived if another competent authority has
already stepped in, unless the measures taken have proved insufficient or ineffective.
a copy of the application shall be sent, if necessary, to the Supreme Chamber of
Control and other relevant authorities, institutions or organizations in order to enable
them to verify, by means of supervision or inspection, the manner in which requests
to remove deficiencies or other use of information contained in the application are
implemented. in the case of improper implementation of the conclusions contained
in the statement, the prosecutor again requests the same authority to provide or
supplement the answer, or notifies the superior authority.*

Measures to prevent violations of the law, including committing crimes, are taken by
the prosecutor immediately after determining the circumstances justifying their
application, regardless of the advancement of the preparatory proceedings.

As part of cooperation with state authorities, state organizational units, local
government authorities and social organizations in the field of preventing crime and
other violations of the law, the prosecutor:

1) in justified cases, submits information to local government authorities about the
state of crime threat and the existence of conditions for violations of the law, and, if
necessary, submits applications for the issuance of order regulations;

2) participates in the work of the security and order committee (its tasks include
issuing opinions on draft acts of local law related to a threat to public order and
security of citizens, the work of the police and other poviat services, inspections and
guards, as well as organizational units performing tasks in the area of the poviat in

3 M. DOROCHOWICZ, K. KAPICA, Prokuratorska kontrola prawa miejscowego. In: Przeglad Prawa i
Administracji CXXIl (2020), p. 257.

* A. KIELTYKA, Prawo... op.cit., p. 95.

*5 |Ibidem, p. 318.
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the field of public order and security of citizens, as well as programs for their
cooperation);

3) submits, on its own initiative, to state authorities and social organizations
information about the threat of crime and other violations of the law, along with
appropriate applications;

4) takes other actions aimed at creating legal and organizational conditions to
counteract violations of the law.

The obligatory participation of the prosecutor in the meetings of the poviat security
and public order commissions is a remnant of the prosecutor's participation in the
meetings of the presidiums of the national councils of various levels in matters
related to the observance of the law in the Leninist model*. In this way, prosecutors
can contribute to avoiding the adoption of resolutions that violate the law, and the
studies of this model of the prosecutor's office indicate that usually such preventive
activity of prosecutors brings the desired results?’.

Prosecutors may also participate in the legislative process conducted before the
poviat council and before the commune and voivodship authorities and
commissions, as well as in the creation of law by government administration
bodies®.

As part of cooperation with the commanders of military units in preventing crime and
other violations of the law, the military prosecutor:

1) at the request of the competent commanders or on his own initiative, he may
submit information about the state of crime and the state of compliance with the law
by the soldiers and military employees under his control;

2) may send, at the request of commanders of military units other than those
mentioned in point 1 and the head of the organizational unit of the Ministry of
National Defense competent in matters of military discipline, information about the
threat of crime and other violations of the law with relevant information;

3) takes actions aimed at creating legal and organizational conditions to prevent
violations of the law.

Conclusion

Non-criminal activity is an important, though insignificant in terms of quantity,
element of the activity of the Polish prosecutor's office. In large district prosecutor's
offices, one prosecutor is delegated to perform non-criminal tasks of the prosecutor's
office, who deals only with this. In smaller units, these tasks are performed by the

% M. DOROCHOWICZ, K. KAPICA, Prokuratorska... op.cit., p. 259.

7 T.LEVAI. Nadzér ogolny prokuratury nad przestrzeganiem praworzgdnosci w Wegierskiej Republice
Ludowej. In: Problemy Praworzadnosci 5 (1970), p. 6-7.

¥ M. DOROCHOWICZ, K. KAPICA, Prokuratorska... op.cit., p. 260.
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deputy district prosecutor, who also has managerial and criminal duties. Although
there are separate Departments of Non-Criminal Affairs in regional prosecutor's
offices, their main duty is to ensure the participation of the prosecutor in proceedings
for incapacitation, in which the presence of the prosecutor is mandatory. This is due
to staff and financial shortages.
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CONDITIONS FOR EVALUATING THE APPLICATION OF
COUNTERMEASURES IN INTERNATIONAL LAW

Ondrej Ruzicka*

Abstrakt: Prispevok sa zaobera otazkou pouzitia protiopatreni a jednotlivych
kritérii ich pouzitia jednak z pohladu vSeobecnych charakteristik tohto institutu
a jednak z pohladu subjektov ktoré ich mo6Zu resp. maju opravnenie pouzit.
Otazky ktoré sa pokusi zodpovedat: Su limity v ich uplatneni? Ktoré subjekty
maju pravo pouzit protiopatrenia a od ¢oho to zavisi?

Kldcove slova: protiopatrenia, sankcie, ius cogens, erga omnes normy

Abstract: The paper deals with the issue of the use of countermeasures and the
individual criteria for their use, both from the perspective of the general
characteristics of this institute and from the perspective of the entities that can
or have the right to use them. The questions it tries to answer are: Are there
limits to their application? Which subjects have the right to use countermeasures
and on what does it depend?

Key words: countermeasures, sanctions, ius cogens, erga omnes norms

Introduction

One of the most prolific instruments available to subjects of international law, for
enforcement of various obligations are countermeasures. Since the use of force is
generally prohibited and functioning of UN Security Council (later in the text as UN
SQ)is currently in an inaction with regards to situation in Ukraine,? which is of course
major concern for global security since the aggressor is permanent member of UN
SC, countermeasures remain and are important tools of reaction against the
breaches of international law not only on bilateral level but also with regard to
general norms of international law mainly erga omnes norms of peremptory
character. Since this topic is quite prevalent at least last 30 years, | would argue that

*Faculty of Law Comenius University in Bratislava, Department of International Law and International
Relations.

2 Although | must point out that certain mechanism based on binding SC resolutions are still in force
and are evaluated accordingly.
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we could identify multiple criteria in evaluating the legitimacy of countermeasures
used as a response to the breach of international obligations. First part of my paper
will concern about the definition of countermeasures or similar instruments that are
not necessarily same in terms of their legal character. Then | will proceed to analyse
general and specific conditions that allow the lawful application of international
countermeasures. At the end | will summarise the implications towards the future of
this international institute or rather what should be considered in its future use and
evaluation.

Countermeasures, sanctions, targeted sanctions, measures, retorsion...
Confusion of languages

If we look at the notion of countermeasures rarely, we talk precisely of
countermeasures as such, but terms like sanctions, measures, targeted sanctions are
used instead. The problem of this is, that the diversification can cause problems with
regards to condition that countermeasures and similar instruments can be used and
eventually evaluated. So, the first problem of application lies within the uncertain
nature of how we both as public, scholars, as well as subjects of international law
identify and categorise variety of instruments for enforcement of international
obligations. Even the multitude of international treaties specify different instruments
identified as measures and then proceed to enumerate what measures can be taken
and in what conditions. Such differentiation can be noted especially when it comes
to measures without the use of force taken in accordance to Chapter VIl of the UN
Charter or through art. 25 of the Charter.3 United Nations Security council with
regard to the threat of terrorism and negative impacts of general embargoes and
restriction that are typical of countermeasures, decided to implement new form of
restrictions precisely targeted at entities different than that of traditional or
recognised subjects of international law such as states. Mainly at individuals, legal
persons, terrorist organisations and insurgent movements. These were designated
as so called “smart sanctions”* or targeted sanctions and were meant to be newish
and effective tool for countering internationally wrongful acts endangering
international security and peace without severe impact on general populi of areas
(mostly states, insurgent areas etc.) where such acts were conducted from or have
relation to. Sanction as term is probably most widely used both by official

31t should be noted that UN SC does not always refer to Chapter VIl nor article 25 in its resolutions.
This however does not preclude binding power of such resolution, as stated by advisory opinion of I1CJ
in the case Legal Consequences for States of the Continued Presence of South Africa in Namibia
(Southwest Africa) notwithstanding Security Council Resolution 276 (1970).

4 See for example David Cortright and George Lopez, ‘Reforming Sanctions’. In David Malone (ed),
The UN Security Council: From the Cold War to the 21st Century (Lynne Rienner Publishers 2004).
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statements, general public or scholarly literature. In this sense the international law
in its documents both of customary and treaty-based nature, recognise and use
different terms such as countermeasures, sanctions, measures, retorsions. Such
distinction is present both in international treaties as well as works of the
International Law Commission. And as practice has shown the line is quite blurred.5
Other interesting phenomenon is that of autonomous sanctions from entities such
as European Union or other international organizations are also quite prevalent
phenomenon. These range from internal acts towards their members as well as third
party states/subject, ranging from retorsions or as Commission for International law
stated countermeasures of reprisal nature.®

This is where | would like to point out one important fact and that is,
countermeasures are in fact international wrongful acts, whose wrongfulness is
precluded by several conditions that | will analyse later.

What can be derived from this, is that the instruments of countermeasures are
evolving and therefore standards that were applicable yesterday are not necessarily
sufficient in present, as well as in the future.

If there is a category of these instruments it could be divided by different criteria such
as their innate accordance with international law: countermeasures, retorsions.
Whereas countermeasures are in fact breach of obligation, retorsions are not.
Measures could entail more than just suspension of the primary obligation, they
could also impose new restrictions atop of already let’s say suspended obligation.
This proves quite problematic in regard to different regimes and conditions that are
applicable towards different acts of state and international organization origin.
Suffice to say all above mentioned instruments are very similar to each other and
should be evaluated accordingly to certain core conditions when applying them,
therefore within this paper they will be the subject of common evaluation criteria.

General conditions

This section | named general conditions for application of countermeasures that |
would categorise into general condition based upon customary international law on
one hand, and on the other one conditions specified by the subjects that are capable
of implementing or deciding on whether to impose the countermeasures.

First let's delve into general customary conditions. These can be identified in Draft
articles on responsibility of state for internationally wrongful acts (later only as
ARSIWA) and Draft articles on responsibility of international organizations (later only

5 Ruys, T., Sanctions, retorsions and countermeasures: concepts and international legal framework,
In: Herik, L., Research Handbook on UN Sanctions and International Law, Edward Elgar, 2017, p. 19-24
& Article on responsibility of states for internationally wrongful acts (ARSIWA) with commentary
available at: https://legal.un.org/ilc/texts/instruments/english/commentaries/g_6_2001.pdf
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as ARIO). First condition that must be met is the existence of the breach of
international norms. As with the character of the norms these could be individual,
multilateral or that have erga omnes character. Based upon the nature of breached
obligation the identification could be potentially seen as quite trivial, but as | would
elaborate in specific conditions part, it is not so.

Conditions of proportionality and temporality. Therefore, the effects of sanctions
regardless of the nature are meant to be temporal, this can be seen in two ways: a)
sunset clause directly incorporated into the act of implementing sanctions or b) the
moment presumed by general condition - the cessation/compensation for
internationally wrongful act.

Temporality presents a quite problematic aspect of law in general, certainly sanctions
of different legal regimes usually are measured in temporal effects but are usually set
in convincing and more importantly in strictly foreseeable manner. Which is in stark
contrast to certain sanctions regimes that incorporate list of individuals/entities, as
an annexto the act that gives legal frame of implementation. These represent sort of
carte blanche for usually specialised institutions to list or de-listing procedures. This
creates great level of uncertainty with regards to temporality especially from the
point of individual entity listed or specified within the scope of sanction mechanism.
Other much more favourable temporal restriction is the sunset clause that is
incorporated in general sanctions regime, usually as a periodic review whether of lists
or implemented measures. This specifically renders the carte blanche character less
problematic, but still does not solve the problem. In this sense temporality although
instrumental proves to be the most controversial part of general conditions for
sanctions. But as the United Nations practice proves that temporality is indeed an
issue that is partially tackled by sunset clauses or periodic evaluations of
countermeasures.’

Another aspect is the proportionality criterion, which presents the limit that
countermeasure cannot exceed the nature of the breached obligation. Therefore, it
presents the qualitative aspect of countermeasures. Such example of proportionality
comes from the point of such as the Nicaragua case, which stated that
proportionality has, what | would define as subjective aspect, which means who has
the right to invoke countermeasures. In this case USA were not entitled to use
countermeasures, since the issue of the alleged breached obligation was between
Nicaragua on one side and El Salvador, Honduras, or Costa Rica.®

7 See for example Security Council Resolution 2653 (2022) regarding Haiti available at:
https://undocs.org/Home/Mobile?FinalSymbol=S%2FRES%2F2653(2022)&Language=E&DeviceTyp
e=Desktop&LangRequested=False

8 Nicaragua case part 249., available at: https://www.icj-cij.org/sites/default/files/case-related/70/070-
19860627-JUD-01-00-EN.pdf
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Condition of proportionality entail the need to commensurate with the injury
suffered or corresponding to the nature of the breached right/norm of international
law. Or in the human rights language it follows the rule of proportionality and
necessity. This could prove difficult since the individual assessment could vary,
especially when it comes to empirical impacts on various human rights.® Another
aspect that is the aspect of proportionality stems from the nature of the used
measures. These should be proportionate or at least tied to the breached obligation
in character, or in other words "causal connection between the measure adopted and
the aim pursued”.* With regards to causal link countermeasures (or sanctions in
general) should aim at the wrongful conduct not other presumed interlinked causes.
For an example violations of human rights and the nature of state regime, in most
cases countermeasures are aimed at not only at dealing with the violations but at the
other aspects that may or may not be connected with the issue. Again, to support
this argument, we can draw from Nicaragua case: "use of force of a lesser degree of
gravity cannot, as the Court has already observed ... produce any entitlement to take
collective countermeasures involving the use of force.”* Or if | take it further, even
actions like armed treat should be followed by measures, as far as to completely
change the regime, only to the extent that of the internationally wrongful conduct.**
Of course, some documents of universal character such as the UN Charter and The
General agreement on tariffs and trade (later as GATT), provide the norms that allow
to use institutes identified as measures in order to secure goals that are pursued by
these international treaties. In case of the Charter well known art. 41 measures
without the use of force and art. 51 that allows states invoking right to self-defence
to take measures in pursuant of this right. Article 41 is bound to the voting
mechanism of Security Council, Art. 51 on the other hand allows some degree of self-
evaluation. Mainly the protection of economic development and wellbeing of
peoples such as provided by Article XVIII, or as provided by Article IX par. 2 of GATT.*3
If such conditions are met, therefore measures can be applied.

Another such example is The Treaty of amity, economic relations and consular rights
between USA and Iran. In its article Il par. 3, it states that contracting parties could
apply measures in the area of legal status of nationals, in the necessity to maintain
public order, health, morals and safety. Another Article VIII par. 5 "may adopt
measures necessary to assure the utilization of accumulated inconvertible currencies or

Steinbach, A., Gutmann, J., Neuenkirch, M., Neumeier, F., Economic Sanctions and Human Rights
Quantifying the Legal Proportionality Principle, p. 11

© Desmedt, A., Proportionality in WTO law, In: Journal of International Economic Law, 2001, (4), p. 444
* |bid ref. 8

2 Of course, this could be part of the debate, if regime change and violation is directly connected.

3 The General Agreement on tariffs and trade:
https://www.wto.org/english/docs_e/legal_e/gatt47.pdf
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to deal with a stringency of foreign exchange. Similarly bilateral treaties could also
entail certain provisions for implementing measures that are set as a mechanism to
enforce the treaty and its goals”, that is restricted by the criterion of necessity,
prohibition of discrimination within the scope of multilateral trade. Finally, the Art.
XX that gives broader exemptions regarding gold and silver import/export,
fissionable material, arms and munitions and necessary measures related to securing
international peace and security or essential security interests. In regarding the
prohibitions applied by the USA, the recent judgment of ICJ in case Certain Iranian
assets gave insight into the application of such measures stipulated in the Amity
treaty.* | will not give furthermore elaboration upon this judgment and related
practice of USA, since thorough analysis would require a separate commentary.
Suffice to say court agreed partially on USA too broad interpretation of measures
that can be invoked according to Amity treaty.

This proves that countermeasures, sanctions, or measures at large could stem from
either precisely specified norms within bilateral or multilateral treaties, or as the
reaction caused by the breach of customary obligations, each with general or specific
conditions. Both types should be subjects to restrictions not always available in the
documents but rather general principles of international law or principles of general
law.

Specific conditions — subjects and peremptory norms

This part defines what | identified as specific conditions for application of
countermeasures. Major specific condition is the way subjects capable of issuing
countermeasures evaluate breaches of international law. Specific in the sense that
they are not present in general conditions as are introduced in ARSIWA or DARIO.
The matter is even more complicated from the point of the nature of obligation that
is breached as | pointed earlier, whereas bilateral obligations are the easiest to
identify or obligation that is tied to specific subjects within the scope of multilateral
treaties, the problem comes from the multilateral obligations or is even more
profound within the scope of erga omnes obligations.

When it comes to erga omnes obligations or norms in general the identification of
the breach, the most interesting hints could be provided by Draft conclusion on
peremptory norms identification®> articles. These could serve as an intriguing
guideline on how to identify not only the source and existence of such norms, but also

% Certain lranian assets judgment from 30" March 2023 available at: https://www.icj-
cij.org/sites/default/files/case-related/164/164-20230330-JUD-01-00-EN.pdf

*5 Draft conclusions on identification and legal consequences of peremptory norms of general law (jus
cogens), with commentaries available at:
https://legal.un.org/ilc/texts/instruments/english/commentaries/1_14_2022.pdf
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as an identification of their breach. Since Conclusion no. 6 states that there must be
evidence that such a norm is accepted and recognised by the international
community of States as a whole. This conclusion alone, if we would use analogous
argument for the evidence of the breach of such norm, would imply the necessity to
be recognised by all members of international community. This would prove quite
unreliable criterion for identification of the norm itself as well its potential breach.
Since even in relation to Russian aggression against Ukraine not all members of
international community are explicitly against such actions. This would prove such
condition to be quite unreliable. But the Conclusions then further elaborate in
conclusion no. 7 par. 2 as follows: "acceptance and recognition by all States is not
required”. Although there must be relevant majority of States. That is, according to
the UN Commission for International law, qualitative majority not just pure
quantitative approach to evaluating the problem identification of peremptory norms.
| would argue that similar approach can be used for identification of ius cogens
breaches since the nature of some of these norms are quite abstract and vague. But
what does it mean qualitative?

Obviously, such identification in case of the breach is not needed, if UN SC decides
that there is a breach of international security and safety, which could be from the
blatant breach of prohibition of the use of force to acts of terrorism or human rights
breaches within states themselves. Another key argument could lie within the
capabilities of UN GA, whose resolutions are not binding according to the UN
Charter, but could serve as sufficient proof of the breach, trough the majority of
subjects vote. Although even these instruments of identifying the breaches and
legitimizing countermeasures should also be regulated by restrictions, again | would
point towards Draft Conclusions, more precisely to conclusion no. 16 which states, if
obligation created by resolution (whether they have explicit or implicit binding
effect) is conflicting with peremptory norms, it loses its binding effect. In our case
therefore “binding effect” of identification of the breach of international obligation.
This conclusion could come as a quite a controversial, especially when it comes to
human rights violations. These are universal in nature and therefore present an
example erga omnes norms, though variations set by various regional documents
may give us a conclusion about general non preremptory nature of human rights.®
How could peremptory nature conclusion be supported? | would give an argument
from the peremptory norm that was identified by the Commission’s non-exhaustive
enumeration, the right of self-determination of peoples, this is of course collective
right, but it involves certain human rights aspects? such as it is usually tied with

6 Except the cogently formulated rights such as prohibition of torture or prohibition of slavery, right
of recognition before the law.
7 Similarly, new collective human rights such as right to healthy environment, etc.
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human rights obligations, or lex specialis humanitarian law mainly in form of basic
values of human dignity*® which certain authors recognise as basis for all jus cogens
norms.* For example the obligations stemming from this right involved in example
of South African presence in today’s Namibia, with certain core protection of human
rights, which was not met by the policies applied by South Africa, especially with
regards to the policy of apartheid.?° This apparent violation of international law came
with multitude of more or less effective measures against South Africa and also with
some degree of protection of natural resources?* that belonged to indigenous people
of Namibia.?? Although it should be noted that not all breaches of human right
necessary constitutes a breach of such a degree that would legitimize application of
countermeasures as such. Ad absurdum argument would be, if such breaches were
relevant, every state that was deemed to breach human rights in terms of non-
compliance with these norms would be responsible erga omnes, and all the subjects
with capability to enforce or impose sanctions could be entitled to apply them. This
would prove to be quite chaotic within the scope of international law as well as
international relations.?3 Problem with application of human rights is their abstract
nature as well as their relatively big legal flexibility, that is margin of appreciation
allowing states to comply with obligations in different scale and content. With the
problem of human rights, | would like to give attention back to the quality of subjects
who could potentially identify the breach of international law?4, should the
qualitative aspect be tied to the standards of human rights present mostly in
Northwestern Hemisphere such as USA or Europe (mainly states unified in European
Union, or within the framework of The Council of Europe). Undoubtedly these
states/subjects present significant contributors in the modern practice of human
rights are relevant, so this line of thought could be seen as plausible, but | would be

¥ That is also intrinsic to human rights in general.

9 e MOLI, G., The principle of human dignity in international law. In: ANDENAS, M., FITZMAURICE,
M., TANZI, A., WOUTERS, J. (eds.) General Principles and the coherence of international law, BRILL
NIJHOFF, 2019, p. 362

22 As a note Convention on the Suppression and Punishment of the Crime of Apartheid, became a tool
on identification of apartheid or similar policies, also the obligation to prevents such behaviour.
Available at: https://www.un.org/en/genocideprevention/documents/atrocity-
crimes/Doc.10_International%2o0Convention%2o0on%2othe%20Suppression%2o0and%2oPunishmen
t%200f%20the%20Crime%200f%20Apartheid.pdf

21 Protection of nature is certainly a part of evolving human rights catalogue.

22 Such as Decree No. 1 for the protection of the Natural Resources of Namibia available at (annex of the
document p. 55): https://digitallibrary.un.org/record/111393

23 Similar to conclusions of the Barcelona tractions case that protection of shareholders through
diplomatic protection would cause chaos and uncertainty, although such rights in this particular case
were not deemed as erga omnes norm breach.

24 |f we disregard the action of UN SC or to certain degree UN GA.
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careful not to overrate the significance of different views on nature, extent, and
content of human rights in different parts of the world. Such conclusion could also
prove to be detrimental towards protection of human rights, but if we take that
certain core of human rights standards should be recognised therefore, we eliminate
this problem since grave violation such as seen under humanitarian law can cause
international responsibility and its consequences. Of course, there is another
problem what the core of human rights is composed of? In this paper | would rather
avoid this topic since answer would be quite detrimental towards cohesion of the
text. But let's say there is a minimum standard of protection that should be
considered as a core or akin to jus cogens norms. Other aspect of this is that the
imposed sanctions of autonomous nature, are in fact sometimes aimed at spreading
ideological view, and thus coercing subjects to behave within the scope desired view.
This also comes to the conflict with other norms of international law and that is the
principle of non-intervention.25

In terms of our second division according to the nature of obligation, bilateral
obligations could be also subject to countermeasures, whereas customary in nature
or as an integral part of specific obligations enshrined in bilateral treaty.

Secondly another specific condition, is the capability of subjects to apply and
ultimately decide on the breach of international law. The traditional subject such as
states are capable from the nature of their legal subjectivity as original creators of
international law, the issue mainly arise from the point of identification of the breach
of international law of state is not directly injured state. Other subjects that come to
mind are of course international organizations. Although even United nations in its
Charter does not refer to any specific term related to countermeasures, it clearly
through its practice since 1966, had established various modes of creating coercive
measures that react to internationally wrongful acts that are danger to international
peace or security or are identified as such. Other subjects also became a factor with
regards to countermeasures, these are international organizations. These subjects
came a long way since their international prevalence and importance not just regards
to their member states. What is the basis for this competence? The answer is quite
simple and that is mainly their founding treaty.

First example | choose is European Union, it lacks in a way many characteristics of a
state, or but in its constitutive treaties such as Treaty of Functioning of EU mainly
article 215 that explicitly gives the EU jurisdiction to adopt restrictive measures
against one or more third countries?®, legal persons, natural persons, groups, and

5 As it was shown by already mentioned Nicaragua case.

26 So far only EU restrictive measures are as follows: Russian federation, Haiti, Venezuela, Nicaragua,
Guinea, Congo, Burma, Libya, Tunisia, others are of various character. Info available at:
https://www.sanctionsmap.eu/#/main
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non-State entities. When it comes to the nature of these measures that | gave brief
definition in the first part of this paper, these are combination of countermeasures
such as asset freeze, retorsions such as restrictions on admission, arms embargoes
and so on.?”
Other example is African Union (later as AU) in its Constitutive act of African Union
art. 30, allows AU to suspend membership rights?® in case of unconstitutional
changes within member states and art. 23 par. 2 that gives the AU Assembly ability
to impose certain measures?9, commonality between these two articles lies in the
object of the sanctions that are only member states, outside of the scope are other
non-member states or non-state entities.3® The executive organ The Peace and
Security Council of African Union has adopted last year Communique that reiterated
the need to sanction the states within the bounds of the AU structure or if by third
parties only under condition of consultations with the AU.3*

Although it could be argued that suspension of member rights could be seen as
instrument different from countermeasures, but as in the case of EU the line is
blurred.

Intermezzo Right to impose measures?

So far, | have operated with presupposition that subjects of international law are in
the sense obliged to impose measures in response to international wrongful acts.
Another problem that arises is what does it mean in terms of do subjects have a right
to impose measures? The answer to this question can be twofold in the first sense of
right can be seen as the capability of imposing measures by nature states are full
subjects of international law and such are not restricted in terms of using these
instruments, when it comes to international organizations it depends mainly from
their constitutive acts international treaties, especially when it comes to their
presence outside their members. Other side of the right can be seen as an

27 Beaucillon, CH. Restrictive measures as tools of EU foreign and security policy: Promoting EU values,
from antiterrorism to country sanctions. In: Montaldo, S., Costamagna, F., Miglio, A., Eu Law
Enforcement the Evolution of Sanctioning Powers, Routledge, 2021, p. 188

28 Data sheet on sanctions from AU available at: https:/fissafrica.org/iss-today/the-au-prepares-to-
wield-the-stick-with-more-rigorous-sanctions

29 Again, the whole enumeration is only demonstrative: "such as the denial of transport and
communications links with other Member States, and other measures of a political and economic nature
to be determined by the Assembly” Art. 23 par. 2 of the Constitutive act of African Union.

3° Constitutive act of African Union available: https://au.int/sites/default/files/pages/34873-file-
constitutiveact_en.pdf

3t Communiqué of the 1100th meeting of the PSC held on 15 August 2022, on Sanctions and
Enforcement Capacities: Deterrence Against Unconstitutional Changes of Government available at:
https://reliefweb.int/report/world/communique-1100th-meeting-psc-held-15-august-2022-
sanctions-and-enforcement-capacities-deterrence-against-unconstitutional-changes-government
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entitlement to impose the countermeasures with respect to breaches of ius cogens
norms, or erga omnes norms which is broader concept than ius cogens itself. Certain
treaty-based entitlements can be identified for example within the Geneva
conventions, that gives based upon various treaty norms right to take actions against
perpetrator of breaches of humanitarian law, even to the non-injured party.3? Since
certain core of humanitarian law is considered as ius cogens of customary nature,
therefore we could presume similar entitlement, even among non-party members of
these conventions.

In this sense there should be entitlement to impose measures (whether
countermeasures or other), but under presented restrictive conditions that should be
met. When ILC has stated in its commentary that practice is embryonic at best since
the adoption of ARSIWA articles in 2001 it is sufficient to say, it's not nascent
anymore but well proliferated practice, despite it has no support of above-mentioned
resolutions of UN GA and African Union (could be potentially seen as permanent
objectors). Some would suggest33 that there should be legal category/framework for
third party resolutions, sanctions, ergo existence of the right albeit with restrictions
posed by general norms of international law regarding state responsibility or specific
areas of human rights/humanitarian rights. In pursuit of legal clarity | am a proponent
of such view, with restrictions and conditions serving as guarantee against misuse.

Conclusions

What can be deduced from the analysed issues? What | would propose is that usage
of countermeasures or any other similar instruments in relation to internationally
wrongfully acts should not be purely subjective matter of states, that is states could
not only evaluate the breach as the matter of subjective view on given obligation, but
such conclusion must be also supported by general terms of countermeasures on one
hand and specific terms on the other hand, as well as practice. Although the
countermeasures provide the subjects valuable tool of self-help in opposing wrongful
conduct of various entities (not only states but also non-state subjects). They became
quite prevalent in recent three decades since the end of the Cold war, and as any
other instruments of international law, these are subjects to change and evolution
and legal scholars should take a watchful eye when it comes to the interconnected

32 Sachariew, K., States' entitlement to take action to enforce international humanitarian law, p. 177-
195, available at: https://international-review.icrc.org/sites/default/files/S0020860400073058a.pdf

33 See Dawidowicz, M., Third-party countermeasures: A progressive development of international
law? In: ,QUESTIONING THE DEVELOPMENT OF INTERNATIONAL LAW WITH REGARD TO THIRD-
PARTY COUNTERMEASURES: LESSONS FROM LIBYA, SYRIA, UKRAINE AND BEYOND", 2016,
available at: http://www.qil-qdi.org/third-party-countermeasures-progressive-development-
international-law/
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issues of their use. | hope this paper will provide certain hints on further evaluation of
countermeasures in practice.

The other point that needs to be stressed is what actions could be identified as
countermeasures, as | pointed out there is quite diverse usage of various instruments
that cannot be classified necessarily as countermeasures, nonetheless they create a
family of similar instruments with similar effects and therefore | would consider them
in general terms subject to at least minimal standards of application conditions
mentioned above.

Another problem that relates mainly to individuals as both subjects of international
law, and specific objects of measures is the temporality of measures. Since certain
sanction regimes last overall significant amount of time.34 Such duration for state is
mainly insignificant or at least not that much, but in life of the individual it is quite
significant time. Especially when we compare sanctions of domestic law, the greatest
punishment usually involves life sentence or 25 years in prison. Moreover, domestic
sanctions are limited and compensated by remedies of both of domestic and
international character.

Topic of unilateral countermeasures more precisely coercive countermeasures is
continuously subject of UN GA resolutions adopted on two-year basis. As well as
United nations Human rights Council, in recent resolution RES/45/5 that states that
measures taken as coercive instrument are in fact violations of human rights.35
Although for example Hovell stated in 2019 that legality autonomous acts are
currently “a matter of debate rather than law”, which | would argue against, mainly
from the point of “breaches” of human rights obligations.3® Indeed, the debate is
important in evaluation of the violation of international obligation but should be
considered as important legal issue.3” The African Union reiterates the importance of
ceasing unilateral sanctions mainly those of economic nature since according to the
AU they are violation of principle of international law as well as being detriment to
the functions that AU is trying to accomplish.3®

34 Average duration of terminated sanctions from UN SC resolutions is g years. The calculation was
made using data available at: https://www.un.org/securitycouncil/sanctions/terminated-sanctions;
Autonomous sanctions of USA towards Iran are present from the 7os till today, but were changed
through the time.

35 According to voting results Slovakia, Czech Republic and all EU members voted against this
resolution. Resolution RES/45/5 available at: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G20/259/79/PDF/G2025979.pdf?OpenElement

36 Hovell, D., UNFINISHED BUSINESS OF INTERNATIONAL LAW: THE QUESTIONABLE LEGALITY
OF AUTONOMOUS SANCTIONS, In: The American Society of International Law, Vol. 13, 2019, p. 144
37 As | suggest, like the ius cogens identification method.

38 Resolution of African Union Assembly Assembly/AU/Res. 1(XXXV) p. 112 Available at:
https://papsrepository.africa-
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This instrument has huge impact on daily lives not only against general populations
of targeted subjects, but each individual directly specified in these measures is hugely
disadvantaged mainly in terms of effective remedies.

Countermeasures and similar instruments are today prevalent way how to enforce
international obligations, but as | showed their use is not a trivial task, if we are
concerned with specifics of their use and evaluation. It's necessary to apply new
knowledge derived from theory and practice of international law to minimalised
wrongful application of this important mechanism and as the “new” targeted
sanctions in the early gos, tried to reduce negative impact mainly from the point of
protection of human rights.

The prevalence of use should not mean subjective evaluation as in the case of erga
omnes norms of peremptory nature since it creates further disproportionality and
uncertainty.

On the other hand, the number of effective instruments of international law is quite
small and without stronger instruments such as use of force sanctioned by UN SC
resolutions international subjets are often left with no other choice than use
countermeasures. Therefore, their use will surely be maintained, although it should
not remain in the state as practiced over last thirty years. What | would propose is to
create in the words of methodological techniques- the mind experiment or rather
thought process akin to test of proportionality that is intrinsic to domestic legal
systems when it comes to the impacts within the scope of human rights. This idea
would be subject of further research.
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FURTHER DEVELOPMENT IN UKRAINE V. RUSSIAN FEDERATION
“"ALLEGATIONS OF GENOCIDE DISPUTE"

Lukas Marecek*

Abstract: Prispevok predstavuje doterajsi stav argumentacie v sporovom konani
pred Medzinarodnym sudnym dvorom medzi Ukrajinou a Ruskou federaciou
ohladom obvineni z genocidy. V prispevku je riesena problematika intervencie.
V predmetnom konani pravo intervenovat podla ¢l. 63 StatUtu MSD vyuzilo spolu
az 33 Statov. Vsetky intervencie su pritom formulované v prospech Ukrajiny. To
podla niektorych moze vyvolat pochybnosti o zachovani rovnosti zbrani a
spravodlivosti konania. Na druhej strane intervenienti vo velkej miere opakuju
rovnaké argumenty. V ¢lanku autor konstatuje, Ze v slabinou Ukrajinskej Zaloby
je otazka pravomoci Sudu vo veci rozhodnut, nakofko argument Ruskej
federacie, ze spor sa netyka primarne genocidy, ale pouzitia sily a uznania Statov
ma svoje opodstanenie. To, ze MSD v doterajsom konanie zalobu neodmietol,
neznamengy, zZe svoj nazor na pripustnost nezmeni v neskorsom stadiu konania.
V aktualnom Stadiu len konsStatoval, ze nie je zjavné (prima facie) zeby
jurisdikciou nedisponoval. V pripade ak by Sud svoju jurisdikciu uznal a zalobu by
povazoval za pripustnu, tak v meritornej casti ma Ukrajina velkd Sancu uspiet.
Tym dosiahnut nielen konstatovanie neporusenia Dohovoru o genocide (teda, ze
obvinenia z genocidy boli nepodlozené) a jeho porusenie zo strany Ruske;
federacie (teda najmg, Ze pouzitie sily nie je legalnym opatreni na zabranenie a
potlacenie genocidy), ale aj priznanie naroku na reparacie.

Keywords: Medzinarodny sudny dvor, Ukrajina v. Ruska federacia, intervencia,
pripusnost, zaloba o neporuseni.

Abstract: The paper presents the current state of argumentation in the
contentious proceedings before the International Court of Justice between
Ukraine and the Russian Federation regarding accusations of genocide. The
paper deals with the issue of intervention. In the proceedings in question, the
right to intervene under Art. 63 of the ICJ Statute a total of 33 states utilised this
right. All interventions are formulated in favour of Ukraine. This, according to
some, may raise doubts about the preservation of the equality of arms and the

* Comenius University Bratislava, Faculty of Law
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fairness of the proceedings. On the other hand, the interveners largely repeat
the same arguments. In the article, the author states that the weakness of the
Ukrainian application is the question of the Court's jurisdiction in the case, as the
Russian Federation's argument that the dispute does not primarily concern
genocide, but the use of force and recognition of states has sense. The fact that
ICJ has not rejected the application in the proceedings so far does not mean that
it will not change its opinion on admissibility at a later stage of the proceedings.
At the current stage, the Court only stated that it is not obvious (prima facie) that
he does lack jurisdiction. In the event that the Court would recognize its
jurisdiction and consider the application admissible, Ukraine has a great chance
to succeed in the merits part. In this way, to achieve not only the finding of a non-
violation of the Genocide Convention (that the allegations of genocide were
ungrounded), and violation of the Convention by the Russian federation (that the
use of force cannot be a measure how to prevent and punish genocide), but also
the recognition of the right to reparations.

Keywords: International Court of Justice, Ukraine v. Russian Federation,
intervention, admissibility, non-violation application.

Introduction

This paper focuses on dispute between Ukraine and the Russian Federation relating
to the interpretation, application and fulfilment of the 1948 Convention on the
Prevention and Punishment of the Crime of Genocide (the “"Genocide Convention” or
“Convention”) —not on simultaneous dispute which started in 2017 which is currently
(June 2023) under deliberation.

As Ukraine claims, the Russian Federation ("RF” or "Russia”) has falsely claimed
that acts of genocide have occurred in the Luhansk and Donetsk oblasts of Ukraine,
and on that basis recognized the so-called "Donetsk People’s Republic” and “Luhansk
People’s Republic,” and then declared and implemented a “special military
operation” against Ukraine with the express purpose of preventing and punishing
purported acts of genocide that have no basis in fact.

Ukraine denies that any such genocide has occurred and brought an application
to establish that Russia has no lawful basis to take action in and against Ukraine for
the purpose of preventing and punishing any purported genocide.?

a) Inconcerto, Ukraine is asking to adjudge and declare, that:
b) no acts of genocide have been committed in the Luhansk and Donetsk oblasts of
Ukraine.

2 Paras 2-3, Application instituting proceedings. 27 February 2022. Online: https://www.icj-
cij.org/sites/default/files/case-related/182/182-20220227-APP-01-00-EN.pdf.
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c) the RF cannot lawfully take any action under the Genocide Convention in or
against Ukraine aimed at preventing or punishing an alleged genocide, on the
basis of its false claims of genocide in the Luhansk and Donetsk oblasts of
Ukraine.

d) the RF’s recognition of the independence of the so-called “Donetsk People’s
Republic” and “Luhansk People’s Republic” on 22 February 2022 is based on a
false claim of genocide and therefore has no basis in the Genocide Convention.

e) the “special military operation” declared and carried out by the RF on and after
24 February 2022 is based on a false claim of genocide and therefore has no basis
in the Genocide Convention.

f) Andalso:

g) Require that the RF provide assurances and guarantees of non-repetition that it
will not take any unlawful measures in and against Ukraine, including the use of
force, on the basis of its false claim of genocide.

h) Order full reparation for all damage caused by the RF as a consequence of any
actions taken on the basis of Russia’s false claim of genocide.

Interventions

The ICJ Statute permits interventions under articles 62 and 63, where the article 62
allows state to request the Court to permit its intervention if consider that it has an
interest of a legal nature which may be affected by the decision in the case. This
article is therefore built on request and decision of the Court. Article 63 on the other
hand speaks about ,right to intervene" It is a situation when the dispute relates to a
(multilateral) convention to which a state is also a party. In such a situation Court’s
Registrar should notify relevant state parties.

Interventions in this case were based on the article 63 and hence the discretion of the
Court, if to allow intervention, was narrow. Relevant question was if the relevant
states delivered their declaration to intervene timely, that is ,as soon as possible."3
This possibility was used by arecord number of states — thirty-three (two of the
jointly, therefore the number of interventions is thirty-two). Up to this time, the
maximum number was one intervenient totally in five cases.* First state (Latvia)

3 Rule 82, Rules of the Court (1978).

“Whaling in the Antarctic (Australia v. Japan: New Zealand intervening); Jurisdictional Immunities of
the State (Germany v. Italy: Greece intervening); Application for Revision of the Judgment of 11
September 1992 in the Case concerning the Land, Island and Maritime Frontier Dispute (El Salvador
v. Honduras: Nicaragua intervening); Land and Maritime Boundary between Cameroon and Nigeria
(Cameroon v. Nigeria: Equatorial Guinea intervening) and Land, Island and Maritime Frontier Dispute
(El Salvador v. Honduras: Nicaragua intervening).
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intervened on 21st July 20225 and up to this time (June 2023) the last one
(Lichtenstein) on 1s5th December 2022.5 All the interventions were declared
admissible aside of the USA’s intervention, which was declared inadmissible for this
stage of proceedings.”

The reason for USA's partial inadmissibility of intervention was the fact, that the USA
made reservation regarding article IX of the Genocide Convention and thus its
intervention was not admissible regarding compromissory clause of the Convention.®
In other words, the USA may not intervene in the proceedings regarding the
jurisdictional issues, but only regarding other (substantial) questions that relates to
other articles of the Genocide Convention.

Other interventions may be delivered up to date fixed for the opening of the oral
proceedings,® but there is possibility that further interventions would be declared
inadmissible, as they were not delivered ,as soon as possible.”*° On the other hand,
further intervenients might argue, that they waited until the case will be declared
admissible. Admissibility of such interventions cannot be excluded at this moment.
As vice-president Gevorgian correctly pointed out ,all these declarations make
submissions that exclusively support Ukraine and its positions."** This may affect
fairness of proceedings as Russia is in position to defend herself not only against
Ukraine, but also against thirty-three other states as in writing as well as in oral stage
of the proceedings.

5 Declaration of intervention of Latvia. 21 July 2022. Online: https://www.icj-
cij.org/sites/default/files/case-related/182/182-20220719-WRI-01-00-EN.pdf.

® Declaration of intervention of Liechtenstein. 15 December 2022. Online: https://www.icj-
cij.org/sites/default/files/case-related/182/182-20221215-WRI-01-00-EN.pdf

7 Order of 5 June 2023, Admissibility of the Declarations of Intervention. Online: https://www.icj-
cij.org/sites/default/files/case-related/182/182-20230605-ORD-01-00-EN.pdf

8 Paras. 90-98, Order of 5 June 2023, Admissibility of the Declarations of Intervention. Online:
https://www.icj-cij.org/sites/default/files/case-related/182/182-20230605-ORD-01-00-EN.pdf

9 ,...Such a declaration shall be filed as soon as possible, and not later than the date fixed for the
opening of the oral proceedings. In exceptional circumstances a declaration submitted at a later stage
may however be admitted." Rule 82, para. 1, Rules of the Court (1978).

. See dissenting opinion of judge Xue, Online: https://www.icj-cij.org/sites/default/files/case-
related/182/182-20230605-ORD-01-03-EN.pdf. And declarations of judges Gevorgian, Abraham and
Bhandari, Online: https://www.icj-cij.org/sites/default/files/case-related/182/182-20230605-ORD-01-
01-EN.pdf; https://www.icj-cij.org/sites/default/files/case-related/182/182-20230605-ORD-01-02-
FR.pdf; https://www.icj-cij.org/sites/default/files/case-related/182/182-20230605-ORD-01-04-
EN.pdf. Judge Bhandari wrote ,Practical considerations speak in favour of interpreting the words “as
soon as possible” relatively strictly..." Declaration of judge Bhandari. Order of 5 June 2023,
Admissibility of the Declarations of Intervention. Online: https://www.icj-
cij.org/sites/default/files/case-related/182/182-20230605-ORD-01-04-EN.pdf

* Declaration of judge Gevorgian. Order of 5 June 2023, Admissibility of the Declarations of
Intervention. Online: https://www.icj-cij.org/sites/default/files/case-related/182/182-20230605-ORD-
01-01-EN.pdf.
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On the other hand, the arguments of the intervenients were to alarge degree
repetitive and did not brought always wholly new arguments. Rather intervenients
wrote about the same arguments from different angles or by using different style. As
to the content, they were remarkably similar.

Nevertheless judge Gevorgian sees that there is a “tension between a right explicitly
granted by the Statute — the right to intervene under Article 63 — and a principle
that is not explicitly stated but is nevertheless reflected in the Statute as a whole,
namely the fair administration of justice, which includes the principle of equality of
the parties" and such intervention ,en mass" considered as a ,,abuse of process"*? and
(some of) the interventions should be declared in such a exceptional situation as
inadmissible despite of explicit right to intervene.

Similarily the judge Xue, who dissented from majority, said that the Court should be
mindful of the principle of equality of the parties to ensure good administration of
justice. Even if the fact that such a number of states will argue agains Russian
Federation will not affect the Court, she said ,it is not enough that justice is done.
Justice must also appear to be done."*3

Jurisdiction

The ICJ in its decision on provisional measures found that it does not lack prima facie
jurisdiction at this stage.** This, however, may be challenged further and
reconsidered at a later stage of proceedings, as was already indicated by part of the
Court's plenum.*

According to Ukraine, the jurisdiction of the Court is based on the compromissory
clause®® in the Genocide Convention to which both parties to the dispute are parties,
and towards which interpretation, application, or fulfilment the dispute is related.*”
Russian Federation, on the other hand, claims that the dispute is not truly related to
the Convention but the Government of Ukraine is seeking to bring before the Court

2 Declaration of judge Gevorgian. Order of 5 June 2023, Admissibility of the Declarations of
Intervention. Online: https://www.icj-cij.org/sites/default/files/case-related/182/182-20230605-ORD-
01-01-EN.pdf.

3 Para. 1, 29, Dissenting opinion of judge Xue, Online: https://www.icj-cij.org/sites/default/files/case-
related/182/182-20230605-ORD-01-03-EN.pdf.

* Para. 47, Order of 16 March 2022, Request for the indication of provisional measures. Online:
https://www.icj-cij.org/sites/default/files/case-related/182/182-20220316-ORD-01-00-EN.pdf.

5 See closer Marecek, Lukas: ICJ: Ukraine v. Russian Federation Order of 16 March 2022 in the Case
Allegations of Genocide under the Convention on the Prevention and Punishment of the Crime of
Genocide In Bratislava Law  Review, Vol. 6, No. 2 (2022). Online:
https://blr.flaw.uniba.sk/index.php/BLR/article/view/307.

® Article IX of the Genocide Convention (1948).

%7 Paras 5 ff, Application instituting proceedings. 27 February 2022. Online: https://www.icj-
cij.org/sites/default/files/case-related/182/182-20220227-APP-01-00-EN.pdf.
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the issues of legality of the use of force by Russia in Ukraine and the recognition by
Russia of the Donetsk and Luhansk Peoples' Republics using the Convention only as
a vehicle for this purpose.*®

The basis for jurisdiction referred to by the Government of Ukraine is the dispute
resolution clause of the Convention, which "is not a general provision for the
settlement of disputes". Even though both Russia and Ukraine are parties to the
Convention without reservations, for the Court to have jurisdiction it must establish
that the "subject-matter of the dispute relates 'to the interpretation, application or
fulfilment' of the Convention," and as Russia wrote, it is clear from the plain language
of the Convention that it does not regulate either the use of force between States or
the recognition of States.?

Nowhere in the Convention may one find any reference to the use of force between
States or recognition of States, which are regulated not by the Genocide Convention,
but by the United Nations Charter and customary international law. To read them
into the Convention by implication would be to substantially amend and distort the
object and purpose of the Convention. The legality of “special military operation” fall
under regulation of UN Charter and customary law. The recognition of the Donetsk
and Lugansk Peoples' Republics is a sovereign political act of the RF related to the
right of self-determination of peoples under the United Nations Charter and
customary international law.2°

Ukraine denies that any genocide has occurred on its territory, and that the Russian
Federation has any lawful basis to take action in and against Ukraine for the purpose
of preventing and punishing genocide under the Convention. Moreover, the Russian
Federation violated also Article VIII of the Convention as this article provides, that
contracting parties may call upon the competent organs of the United Nations to
take appropriate action, not unilaterally by themselves.?* A dispute has therefore
arisen relating to the Genocide Convention, as Ukraine and Russia hold opposite
views on whether Ukraine failed to prevent and punish genocide, and whether Article

® Para. 4, Document (with annexes) from the Russian Federation setting out its position regarding the
alleged “lack of jurisdiction” of the Court in the case. 7 March 2022. Online: https://www.icj-
cij.org/sites/default/files/case-related/182/182-20220307-OTH-01-00-EN.pdf.

9 Para. 7, 10, Document (with annexes) from the Russian Federation setting out its position regarding
the alleged “lack of jurisdiction” of the Court in the case. 7 March 2022. Online: https://www.icj-
cij.org/sites/default/files/case-related/182/182-20220307-OTH-01-00-EN.pdf.

2% Para. 12, 15, 17, Document (with annexes) from the Russian Federation setting out its position
regarding the alleged “lack of jurisdiction” of the Court in the case. 7 March 2022. Online:
https://www.icj-cij.org/sites/default/files/case-related/182/182-20220307-OTH-01-00-EN.pdf.

2 Para. 9, Application instituting proceedings. 27 February 2022. Online: https://www.icj-
cij.org/sites/default/files/case-related/182/182-20220227-APP-01-00-EN.pdf.
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| of the Convention provides a basis for Russia to use military force against Ukraine
to “prevent and to punish” this alleged genocide.??

Another question is who has active legitimation. There is nothing in article IX of the
Genocide Convention that limits the Court's jurisdiction to cases where it is the
applicant State accusing the respondent State of breaching its obligations under the
Convention. The term "dispute" has long been given a wide meaning in international
law. It is well established that a dispute exists when there is "a disagreement on a
point of law or fact, a conflict of legal views or interests between two persons",
provided that the States in question hold views which are opposed to each other. The
term ,dispute" is of sufficient breadth to encompass a disagreement over the
lawfulness of the conduct of an applicant State. Further, the inclusion of the word
"fulfilment" in Article IX in addition to the more common formulation of
"interpretation and application" in compromissory clauses supports the view that the
Court's jurisdiction is sufficiently broad to allow it to issue a declaration that the
applicant State is not responsible for a breach of its obligations under the Convention
as alleged by the respondent State. This construction is confirmed by the fact that
Article IX of the Genocide Convention expressly states that disputes shall be referred
to the Court "at the request of any of the parties to the dispute" The State accused of
such conduct has the same right to submit the dispute to the Court as the State that
has made the accusation, and the Court will have jurisdiction over that dispute A
dispute as to whether a Contracting Party has acted in good faith in purporting to
perform its undertaking in relation to ascertaining the existence or serious risk of
genocide, and responding in accordance with its undertaking to prevent and punish
genocide, is a dispute concerning "the interpretation, application or fulfilment" of the
Genocide Convention.?

Latvia was the first who pointed out previous case of Rights of Nationals of the United
States of America in Morocco (France v. United States of America)?> where France
sought to confirm that its licence policy was in conformity with international law.
Even though the case was rejected in merits, for this case it is important that it was

** Para. 11, Application instituting proceedings. 27 February 2022. Online: https://www.icj-
cij.org/sites/default/files/case-related/182/182-20220227-APP-01-00-EN.pdf.

2 Mavrommatis Palestine Concessions, PClJ, Series A, No. 2, 1924, p. 11.

24 Paras. 33-34, 38, Declaration of intervention of the United Kingdom. 5 August 2022. Online:
https://www.icj-cij.org/sites/default/files/case-related/182/182-20220805-WRI-01-00-EN.pdf; also
“The phrase “at the request of any of the parties to the dispute” does not in any way prejudge which
of the parties to the dispute before the Court is the applicant and which is the respondent.” para. 32,
Declaration of intervention of France. 13 September 2022. Online: https://www.icj-
cij.org/sites/default/files/case-related/182/182-20220912-WRI-01-00-FR.pdf.

5 "Case concerning rights of nationals of the United States of America in Morocco, Judgment of
August 27th, 1952: I.C. J. Reports 1952, p. 176.
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accepted as admissible. This was not contested by the other party to the dispute nor
by the dissenting judges.®

United Kingdom distinguished present case from previous case Yugoslavia v.
Belgium where the ICJ said, that the threat or use of force against a State cannot in
itself constitute an act of genocide.?” The United Kingdom contended that the
dispute is not related to whether a use of force, or any other conduct, constitutes a
breach of the Genocide Convention. Rather, the United Kingdom contends that a
dispute as to whether certain conduct is a lawful discharge of the undertaking "to
prevent and punish" genocide.?®

The Court has previously considered allegations by one Contracting Party that
another Contracting Party is responsible for genocide or other acts enumerated in
Article Ill to constitute a dispute within the meaning of Article IX. Use of the term
"fulfilment" in Article IX, in addition to "interpretation" and "application," which more
commonly appear in compromissory clauses, likewise suggests that the Contracting
Parties intended the scope of the com promissory clause to be understood broadly,
toinclude the Court exercising jurisdiction over a Contracting Party's request that the
Court find that Party has not committed a breach of the Convention where its
compliance with the Convention is disputed by another Contracting Party.?®

France added that also the French version of the text might be taken into
consideration here, since the expression “en matiére de génocide”3° is sufficiently
broad to encompass both the commission and the non-commission of acts of
genocide.3*

According to Russia a reference to genocide is not equal to the invocation of the
Convention or the existence of a dispute under it, since the notion of genocide exists
in customary international law independently of the Convention. It also exists in
national legal systems of States including in the RF and Ukraine. There are no

% Para. 43, Declaration of intervention of Latvia. 21 July 2022. Online: https://www.icj-
cij.org/sites/default/files/case-related/182/182-20220719-WRI-01-00-EN.pdf.

27 Paras. 46-52, Legality of Use of Force (Yugoslavia v. Belgium), Provisional Measures Order of 2 June
1999, ICJ Rep 1999, p. 124.

28 Para. 43, Declaration of intervention of the United Kingdom. 5 August 2022. Online: https://www.icj-
cij.org/sites/default/files/case-related/182/182-20220805-WRI-01-00-EN.pdf.

29 Para. 30, Declaration of intervention of the United States of America. 7 September 2022. Online:
https://www.icj-cij.org/sites/default/files/case-related/182/182-20220907-WRI-01-00-EN.pdf

3° Compare English version of art. IX of the Genocide Convention: ,Disputes... relating to the
responsibility of a State for genocide," and French version , Les différends... relatifs a la responsabilité
d'un Etat en matiére de genocide." The phrase ,for genocide," ergo ,du génocide™ was not used in
French version. Rather the French version used phrase ,,en matiére de génocide," ergo ,in matters of
genocide," which is a broader term.

3t Para. 31, Declaration of intervention of France. 13 September 2022. Online: https://www.icj-
cij.org/sites/default/files/case-related/182/182-20220912-WRI-01-00-FR.pdf.
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references to the Convention in the statement of the President of the RF to which the
Government of Ukraine refers.3?

It seems therefore that it will be crucial for the proceedings if the Russia made
allegations of genocide under the Convention and if she had taken her steps because
of these allegations.

Merits

As we already said in previous part, Ukraine claims that the Russian’s declaration and
implementation of measures in or against Ukraine in the form of a “special military
operation” declared on 24 February 2022 on the basis of alleged genocide, as well as
the recognitions of separatist entities that preceded the aggression, is incompatible
with the Convention.33 The duty to prevent and punish genocide necessarily implies
that this duty must be performed in good faith and not abused, and that one
Contracting Party may not subject another Contracting Party to unlawful action,
including armed attack, especially when it is based on a wholly unsubstantiated claim
of preventing and punishing genocide.3*

Taking in mind article 38 para. 2 of the Court’ Statute that judicial decisions
shall be used as subsidiary means for the determination of rules of law, the previous
case of Application of the Convention on the Prevention and Punishment of the
Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro) might
provide a guideline for decision in this case.

Court in that case confirmed, that under Genocide Convention there is
obligation on Contracting Parties to "employ all means reasonably available to them,
so as to prevent genocide so far as possible," and recognized that Contracting Party
“may only act within the limits permitted by international law." Also, that "the notion
of 'due diligence', which calls for an assessment in concreto, is of critical importance"
and emphasized that "a State's obligation to prevent, and the corresponding duty to
act, arise at the instant that the State learns of, or should normally have learned of,
the existence of a serious risk that genocide will be committed".35 The Court set a high
bar for establishing that a Contracting Party has breached its obligations to prevent

3 Para. 20, Document (with annexes) from the Russian Federation setting out its position regarding
the alleged “lack of jurisdiction” of the Court in the case. 7 March 2022. Online: https://www.icj-
cij.org/sites/default/files/case-related/182/182-20220307-OTH-01-00-EN.pdf.

3 Para. 26, Application instituting proceedings. 27 February 2022. Online: https://www.icj-
cij.org/sites/default/files/case-related/182/182-20220227-APP-01-00-EN.pdf.

34 Para. 27, Application instituting proceedings. 27 February 2022. Online: https://www.icj-
cij.org/sites/default/files/case-related/182/182-20220227-APP-01-00-EN.pdf.

35 Paras. 430-431, Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, I.C.J. Reports 2007, p. 43

57



or punish genocide, requiring "proof at a high level of certainty appropriate to the
seriousness of the allegation."3®

Court said that Article Il of the Convention makes clear that the commission of
genocide relies on both genocidal intent and genocidal action. The Court has
emphasised that, in a dispute concerning responsibility for genocide, "great care"
must be exercised in ascertaining whether the evidence before it shows "a sufficiently
clear manifestation of that intent." /t is not enough, for example, that the alleged
perpetrator has some form of "discriminatory intent"; rather, there must be an intent
to destroy, in whole or in part, the group as such.¥’ It is clearly that Article Il does not,
for example, covers the causing of civilian casualties in the course of armed conflict
in the absence of the requisite dolus specialis.3® "A dolus specialis... must be present
in addition to the intent required for each of the individual acts involved" and
interpretation of "in part" to mean a "substantial part of the particular group.3°
"Destroy" in Article Il mean the physical or biological, rather than cultural, destruction
of a national, ethnical, racial or religious group.4°

In that context, the Court has identified a twofold obligation on States parties,
considering that “the ban on genocide and the other acts listed in Article Ill, including
complicity, places States under a negative obligation, the obligation not to commit
the prohibited acts, while the duty to prevent places States under positive
obligations, to do their best to ensure that such acts do not occur."4* The Genocide
Convention expressly provides Contracting Parties recourse when they believe another
Contracting Party is responsible for genocide or for any of the other acts enumerated
in Article Il of the Convention or that it has failed to prevent or punish such acts.
Article VIII of the Genocide Convention provides that Contracting Parties "may call
upon the competent organs of the United Nations to take such action under the
Charter of the United Nations as they [the competent organs of the United Nations]
consider appropriate for the prevention and suppression of acts of genocide or any
of the other acts enumerated in Article Ill" of the Genocide Convention. The Genocide

35 Para. 210, Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, I.C.J. Reports 2007, p. 43.
37 Para. 187-189, Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, ICJ Reports 2007, p. 43.

38 Para. 52, Declaration of intervention of the United Kingdom. 5 August 2022. Online: https://www.icj-
cij.org/sites/default/files/case-related/182/182-20220805-WRI-01-00-EN.pdf. Also para. 23,
Declaration of intervention of the United States of America. 7 September 2022. Online:
https://www.icj-cij.org/sites/default/files/case-related/182/182-20220907-WRI-01-00-EN.pdf

39 Paras. 132, 198, Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, I.C.J. Reports 2007, p. 43
4 Para. 136, Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, I.C.J. Reports 2007, p. 43
4*Para 432
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Convention provides guidance concerning the lawful means by which the
Contracting Parties may prevent and punish genocide — a) recourse to international
penal tribunals, b) calling upon competent UN organs, c) submitting a dispute to the
Court.** No provision of the Genocide Convention, properly interpreted in good faith,
explicitly or implicitly authorizes a Contracting Party, acting on the pretext of
preventing or punishing genocide, to commit aggression, including territorial
acquisition resulting from aggression.43

Similarly, several intervenients pointed out, that no Party to the Genocide
Convention should be permitted to make abusive allegations of genocide. Such
allegations risk undermining the character of genocide as a crime of exceptional
gravity and the stigma that attaches to it as an affront to the most elementary
principles of morality. Moreover, primarily the Article | obligations must be
performed and interpreted “in a reasonable way and in such a manner that [the
Convention’s] purpose can be realized”. It would be unreasonable to allow a
Contracting Party to make abusive allegations of genocide and to distort the terms
of the Convention; secondly, a unilateral and unfounded allegation that a situation
constitutes genocide is abusive and contrary to the letter and the spirit of the
Genocide Convention 4+ As noted by the Court in another case “claims against a State
involving charges of exceptional gravity must be proved by evidence that is fully
conclusive ... The Court requires that it be fully convinced that allegations made in the
proceedings, that the crime of genocide or the other acts enumerated in Article Il
have been committed, have been clearly established.”45

The means in Article VIII, that is the recourse to competent UN organs, does not
exhaust a party's duty to prevent genocide. Actions beyond this may be required -
particularly where the competent organs of the United Nations have manifestly
failed to act. However, on the obligation to prevent genocide per se does not provide
a legal basis for the use of force in violation of the UN Charter.

In short, the Genocide Convention prohibits abusive allegations of genocide.
Furthermore, the Genocide Convention does not authorize otherwise unlawful
unilateral use of force as a means for prevention and punishment of genocide.

New Zealand dealt in its intervention also with the responsibility to protect doctrine,
about which the scholar debate is actively ongoing. As it said, in exceptional

42 Application of the Genocide (Bosnia and Herzegovina v. Serbia and Montenegro) and Application of
the Convention on the Prevention and Punishment of the Crime of Genocide (Croatia v. Serbia).

43 Para. 27, 29, Declaration of intervention of the United States of America. 7 September 2022. Online:
https://www.icj-cij.org/sites/default/files/case-related/182/182-20220907-WRI-01-00-EN.pdf

4 Para. 45 ff., Declaration of intervention of Latvia. 21 July 2022. Online: https://www.icj-
cij.org/sites/default/files/case-related/182/182-20220719-WRI-01-00-EN.pdf.

45 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia
and Herzegovina v. Serbia and Montenegro), Judgment, I.C.J. Reports 2007.
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circumstances, where peaceful means and actions have been exhausted, it may be
that an emerging customary norm of unilateral humanitarian intervention provides a
justification for the use of force to protect a population from genocide. However, to
the extent that such a norm exists, it is tightly circumscribed. And even with regard
to taking ,nonforcible actions” which infringe the legal rights of another state in
purported reliance on the duty to prevent genocide, the Contracting Party must be
prepared to defend those actions on the basis of compelling evidence that genocide
has, or is about to, occur, not simply on its subjective interpretation.4®

A State must act diligently, reasonably and in good faith in carrying out an
assessment of whether genocide is occurring or at serious risk of occurring, including
through recourse to multilateral institutions where appropriate. A Contracting Party
cannot invoke Article | in order to render lawful conduct that would otherwise be
unlawful under international law if it has not established, on an objective basis and
pursuant to a good faith assessment of all relevant evidence, that genocide is
occurring or that there is a serious risk of genocide occurring.

Where a Contracting Party is purporting to act pursuant to the undertaking to
prevent genocide articulated in Article |, there are certain types of conduct that can
never be justified on the basis of this undertaking of prevention. Such conduct includes
violation of the prohibition on aggression, violation of international humanitarian law,
and crimes against humanity. It would be anathema if Article | were construed in such
a way that a State could commit acts of aggression, violations of international
humanitarian law or crimes against humanity under the guise of taking steps to
prevent genocide.

Interpretation of the words "undertake to ... punish" in Article | is consistent with the
ordinary meaning of the word "punish", which connotes an exercise of penal power
over an individual and, in international law, is not used in connection with conduct
between States. Article IV of the Convention requires the States parties to take the
necessary measures to punish the perpetrators of genocide or any of the other acts
listed in Article Ill. Since it also serves as a deterrent, this obligation to punish
contributes to the prevention sought by the Convention. In terms of punishment, it
thus provides for judicial proceedings against individuals said to have committed
such acts. In this regard, no provision in the Convention contemplates action by a
State that might resemble a collective punishment.4’Accordingly, the undertaking to
punish genocide could not justify any conduct by one State against another. 48

46 Paras. 31-33, Declaration of intervention of New Zealand. 28 July 2022. Online: https://www.icj-
cij.org/sites/default/files/case-related/182/182-20220728-WRI-01-00-EN.pdf.

47 Para. 42, Declaration of intervention of France. 13 September 2022. Online: https://www.icj-
cij.org/sites/default/files/case-related/182/182-20220912-WRI-01-00-FR.pdf.

48 Paras. 57-61, 65, Declaration of intervention of the United Kingdom. 5 August 2022. Online:
https://www.icj-cij.org/sites/default/files/case-related/182/182-20220805-WRI-01-00-EN.pdf.
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And finally, if there is no genocide, or more precisely no serious risk that genocide will
be committed, no measure at all can legitimately be taken by a State party under the
Convention.4?

Conclusion

The strong side of Ukraine’s application is the merits, the weak one is the jurisdiction.
If it will uphold the argumentation in favour of the Court’s jurisdiction the most
plausible outcome would be judgement in favour of Ukraine.

A historical momentum is number of intervenients — totally thirty-three states in
thirty-two intervents. All of them arguing in favour of Ukraine. This lead judges
Gevorgian and Xue to the opinion that this may influence the equality of arms and
fairness of the proceedings. Thus the Court in such a situation, despite that
intervenients had a right to intervene (not just possibility), should disregard the
explicit rules of the Statute in favour of these legal principles. On the other hand, the
situation of Russia is not that much worsened, as the arguments are often repetitive.
The Statute does not speak about exact time limitation for interventions, but further
interventions will be probably declared as inadmissible as the right was not exercised
timely, that is “as soon as possible.”

As intervenients persuasively argued, the application can be brought not only by the
state that is claiming that another state is violating the Convention — is committing
genocide —but also by the state that is rejecting these allegations as false. Thus, that
the compromissory clause of the Genocide Convention covers also “non-violation”
applications.

Regarding the jurisdiction it seems to be crucial if during the proceedings it will be
substantiated that Russia truly made allegations of genocide, which she rejects.
Russia claims that the dispute is about use of force against another state and about
recognition of states, which are issues outside of the scope of the Convention, and
with which we may agree.

But if the recognition and the aggression named “special military operation” were
directly linked to the allegations of genocide, the jurisdiction might be upheld and
the Court would decide if such steps are lawful measures taken in prevention and
repression of genocide under the Convention. In this area of dispute, the Ukraine has
easier task.

The Genocide Convention names some measures that should be taken in prevention
and repression of genocide in several articles. These measures includes recourse to
international criminal procedure; calling upon competent UN bodies, which is namely
the UN Security Council of which Russia is permanent member; or initiation of

49 Para. 38, Declaration of intervention of France. 13 September 2022. Online: https://www.icj-
cij.org/sites/default/files/case-related/182/182-20220912-WRI-01-00-FR.pdf.
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proceedings at the ICJ, just as Ukraine did now, but in opposite side as a violation
application. Some intervenients argued, that this list is not exhaustive, but unilateral
use of force without adequate substantiation and without resorting to “ordinary
methods” is clearly not one of them.

Previous case of regarding Genocide Convention (Bosnia and Herzegovina v. Serbia
and Montenegro) might provide a guideline for decision in this case as a subsidiary
source of law under art. 38 para. 1 (d) of the ICJ Statute. Namely that a State's
obligation to prevent, and the corresponding duty to act, arise at the instant that the
State learns of, or should normally have learned of, the existence of a serious risk that
genocide will be committed. Proof at a high level of certainty appropriate to the
seriousness of the allegation is required. Contracting Party may only act within the
limits permitted by international law. the commission of genocide relies on both
genocidal intent and genocidal action. The Court has emphasised that, in a dispute
concerning responsibility for genocide, "great care" must be exercised in ascertaining
whether the evidence before it shows "a sufficiently clear manifestation of that
intent." It is not enough, for example, that the alleged perpetrator has some form of
"discriminatory intent"; rather, there must be an intent to destroy, in whole or in part,
the group as such. The Genocide Convention expressly provides Contracting Parties
recourse when they believe another Contracting Party is responsible for genocide.
That is a) recourse to international penal tribunals, b) calling upon competent UN
organs, c) submitting a dispute to the Court. No provision of the Genocide
Convention, properly interpreted in good faith, explicitly or implicitly authorizes a
Contracting Party, acting on the pretext of preventing or punishing genocide, to
commit aggression, including territorial acquisition resulting from aggression.
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RECOMMENDATIONS AND GUIDELINES OF THE EUROPEAN DATA
PROTECTION BOARD AS A TOOL TO PREVENT TRANSNATIONAL
AND INTERNATIONAL DISPUTES

Mariana Bielikova*

Abstract: In the article, we address the European Data Protection Board ("EDPB")
in the context of its power to issue general guidance, including guidelines,
recommendations and best practices, in order to interpret the law and promote a
common understanding of data protection law as a tool to achieve consistency in
order to prevent international disputes. The article concludes that it is inevitable
that the recommendations and guidelines of the EDPB should be legitimised in
the national legal order, in this case, the Slovak Republic.

Keywords: European Data Protection Board (EDPB), guidelines,
recommendations, dispute prevention.

Introduction

The European Data Protection Board ("EDPB") was established based on Article 68
et seq. (and subsequently) of the Regulation (EU) 2016/679 of the European
Parliament and of the Council of 27 April 2016 on the protection of natural persons
with regards to the processing of personal data and on the free movement on such
data and repealing Directive 95/46/EC (General Data Protection Regulation) (after
this referred to as "GDPR"), adopted on 27 April 2016. GDPR came into effect on 24
May 2016 and applies from 25 May 2018. GDPR establishes a set of rules applicable
to all processing of personal data in the European Union, including transnational and
international processing of personal data, as it also applies to controllers based
outside the European Union processing personal data of natural persons while at the
same time laying down rules on the free movement of personal data.

The EDPB is an independent body at the European Union level with its legal
personality under Article 69 of GDPR. The EDPB is the successor of the expert
working group WP2g. An elected chairperson with a five-year term of office heads
the EDPB. The EDPB comprises the Chairpersons of the national supervisory
authorities and the European Supervisory Authority (after this, referred to as 'the
EDPS").

* Comenius University in Bratislava, Faculty of Law
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The tasks provided by the EDPB

The tasks provided by the EDPB are established in Articles 64, 65 and 70 of GDPR.
The tasks set out demonstratively can be divided into three substantive groups.

Consistency

The first substantive set of tasks of the EDPS derives from Article 70(1) of GDPR. It
primarily consists of ensuring consistency of the EDPB's application of GDPR across
supervisory authorities, generally by issuing opinions and resolving disputes. The
EDPB, as the European policymaker in personal data protection, uses a consistency
mechanism through the provision and issuance of opinions, consisting primarily of
monitoring and ensuring the correct application of GDPR. The EDPS shall issue an
opinion under Article 64(1) of GDPR when the competent supervisory authority
intends to adopt a measure aimed at adopting a list of processing operations subject
to the requirement of a personal data protection impact assessment; in cases of
drafting, amending or extending a code of conduct by GDPR; in cases of approving
the accreditation of a body, certification body or criteria for certification; in cases of
a proposal aimed at establishing standard data protection clauses; in cases of a draft
decision aimed at approving binding corporate rules. At the same time, to ensure the
correct and uniform application of GDPR in dispute resolution, the EDPB will adopt
binding decisions in selected cases. In the first case, the EDPS shall adopt a binding
decision where the supervisory authority concerned, in the case and within the time
limit referred to in Article 60(4) of GDPR, has raised a relevant and reasoned
objection to the draft decision of the lead supervisory authority and the lead
supervisory authority has disregarded the objection or rejected such objection as
irrelevant or unfounded. In the latter case, the EDPB shall take a binding decision
where there is a jurisdictional dispute between the supervisory authorities concerned
with the main establishment. In this case, even if the competent supervisory
authority does not request the EDPB's opinion on matters according to Article 64(1)
of GDPR or if the competent supervisory authority does not follow the EDPB's
opinion already issued in this way.

In summary, the EDPB has the final say in three cases. The first case is a jurisdictional
dispute in the sense of the one-stop-shop principle. The second case concerns the
designation of the lead supervisory authority. The last case is where the supervisory
authority does not follow the binding opinion of the EDPS on a specific matter.?

Consultation and advice

> MESARCIK, M. Ochrana osobnych Udajov. 1st ed. Bratislava: C. H. Beck, 2020, p. 147.
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The second set of tasks of the EDPS under Article 70(2)(b), (c) of GDPR is to provide
consultation and advice to the European Commission when taking legislative action
on the protection of personal data or when taking a decision on the adequacy of a
third country 3 (e.g., integral to the above role is the provision of advice to the EC on
the format and procedures for exchanging information between controllers,
processors and supervisory authorities on the intra-enterprise rules, including
proposed amendments to GDPR. A non-negligible role is issuing EC adequacy
decisions to ensure contractual obligations and the resulting adequate and technical
measures for transferring personal data to third countries or international
organisations.

Guidelines, recommendations and best practices

The third group of tasks arises from Article 70(2)(d) to (n) of GDPR and Article 51 of

Directive (EU) 2016/680 of the European Parliament and of the Council of 27. April

2016 on the protection of natural persons concerning the processing of personal data

by competent authorities for the prevention, investigation, detection or prosecution

of criminal offences or the execution of criminal penalties, and on the free movement
of such data, and repealing Council Framework Decision 2008/977/JHA ('Directive

2016/680' or 'the Police Directive') and constitutes a competence for the EDPS in the

form of a methodological activity representing the possibility to issue guidelines,

recommendations and best practices. Issuing recommendations and guidelines. The

EDPB issues guidelines, opinions and recommendations in the interpretation of

GDPR, ensuring a consistent interpretation across the continent*, in particular on

matters with the aim of:

1. erasure of links, copies or replicas of personal data from publicly available
communication services, and where, under Article 17(2) of GDPR, the controller
has made personal data publicly available and is obliged to erase personal data,
it shall, taking into account the technology available and the cost of
implementing the measures, take reasonable measures, including technical
measures, to inform controllers processing personal data that the data subject
has requested them to erase all links to, copies or replicas of those personal
data..,;

2. toencourage the consistent application of GDPR shall make use of reviews on its
initiative or, at the request of one of its members or the request of the EC;

3. to specify in more detail, the criteria and conditions for decisions based on
profiling following the conditionality of the consistent application of GDPR;

31bid, p. 147.
41bid, p. 147.
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10.

the establishment of personal data breaches and the implementation of
measures without undue delay, as well as the specific circumstances in which the
controller or processor is required to notify a personal data breach to the
competent supervisory authority, under the conditionality for the consistent
application of GDPR;

concerning the circumstances in which a personal data breach is likely to result in
a highrisk to the rights and freedoms of natural persons according to Article 34(1),
in the form of a notification of the personal data breach to the data subject, by
the conditionality of consistent application of GDPR;

specify in more detail the criteria and requirements for transfers of personal data
based on binding corporate rules to be followed by controllers and binding
corporate rules to be followed by processors, as well as other requirements to
ensure the protection of the personal data of data subjects under Article 47,
following the conditionality of the consistent application of GDPR;

to specify in more detail, the criteria and requirements for transfers of personal
data on the basis of Article 49(1), which constitutes exceptions for specific
situations, i.e. where there is no adequacy decision or where there are no
adequate safeguards.

developing guidance for supervisory authorities as regards the application of
measures about the investigatory, remedial, authorisation and advisory powers
of supervisory authorities and setting out general conditions for the imposition of
administrative fines;

establishing standard procedures for reporting infringements of this Regulation
by natural persons under Article 54(2), by the conditionality of consistent
application of GDPR;

encouraging the development of codes of conduct and establishing data
protection certification mechanisms and data protection seals and marks under
Articles 40 and 42.5

Non-binding acts

According to Article 288(5) of the Treaty on the Functioning of the European Union,
recommendations and opinions are not binding. This article means that the legal
entities to which these acts are addressed do not have to comply with them, and the
addressed entities cannot be the subject of legal proceedings.® Recommendations
and opinions allow the Union institutions to pronounce themselves on specific
situations non-bindingly. Recommendations often call on their addressees to take a

5 Art. 70(2)(d) to (k), (m) and (n) of GDPR.
® SIMAN, M. - SLASTAN, M., Pravo Eurdpskej Unie, institucionalny systém a pravny poriadok Unie
s judikatUrou, EUROIURIS, 2012, p. 347.
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particular position or give them specific guidance. Opinions express the opinion of
the Union institutions on a particular situation.”.

Soft law does not create rights and obligations and cannot be invoked in legal
proceedings.®. There needs to be more than an interpretation of the GDPR by an
informal EDPB document to facilitate an authentic and legally binding interpretation
on all controllers. However, such documents, which undoubtedly have their value for
applying specific rules, have no binding effect erga omnes. Uniform application of
Community law is guaranteed only if it is the subject of formal measures adopted in
the context of the Treaty? (see, for example, Hauptzollamt Bremen, 74/69, 18.6.1970,
ECR 451, paragraph 9). However, the Court of Justice may use these non-binding acts
to interpret binding Union provisions.*°

Legal effects of recommendations and opinions

The EDPB takes binding decisions in the context of its task to ensure a consistent
mechanism for dispute resolution under Article 65 of GDPR. Competence disputes
shall be resolved within the meaning of Article 65(12)(a) of GDPR where in the case
referred to in Article 60(4), the supervisory authority concerned has raised a relevant
and reasoned objection to the draft decision of the lead authority or the lead
authority has rejected such objection as irrelevant or unfounded. This binding
decision shall cover all matters that are the subject of a relevant and reasoned
objection, mainly whether there has been an infringement of this Regulation.
Further, per Article 65(1)(b) of GDPR, there are conflicting views as to which of the
supervisory authorities concerned is competent for the main establishment;
moreover, within the meaning of Article 65(1)(c) of GDPR, where the supervisory
authority concerned does not request an opinion from the EDPS in the cases referred
to in Article 64(1) or does not act in accordance with the opinion of the EDPS issued
under Article 64. In this case, the matter may be brought to the attention of the EDPS
by any supervisory authority concerned or by the Commission. It is clear from the
above that the EDPB is empowered to issue a legally binding decision in clearly
defined cases. When a binding decision is issued, it is legally binding only on the
supervisory authorities concerned. The supervisory authority concerned (the head or
the one to which the complaint has been lodged) is obliged to deal both in substance
and content with the final, binding decision issued and, under the second sentence

7Ibid, p. 347.

8lbid, p. 347.

9 Judgement in the case Hauptzollamt Bremen-Freihafen c/a Waren-Import-Gesellschaft Krohn & Co.
from 18 June 1970, link: https://eur- ex.europa.eu/legal- content/SK/TXT/?uri=CELEX:61969CJ0074

© SIMAN, M. - SLASTAN, M., Pravo Eurdpskej Unie, institucionalny systém a pravny poriadok Unie
s judikatUrou, EUROIURIS, 2012, p. 347.
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of Article 65(6), to take its final decision based on the EDPB's decision without undue
delay and at the latest within one month after the EDPB has communicated its
decision. The lead supervisory authority or, where applicable, the supervisory
authority to which the complaint has been lodged shall inform the EDPS of the date
of notification of the final decision to the controller or processor and to the data
subject. By the nature of the case, provided that the supervisory authority concerned
agrees with the binding decision of the EDPB in some or all of its content and
incorporates the conclusions and incorporates them in its 'national' decision, the
binding effect is carried over to the final decision of the authority concerned. GDPR
does not address what would happen if the supervisory authority concerned (which
is, by its very nature, a public authority of a sovereign Member State) does not wait
for the EDPS's decision to issue a final decision or if it does not issue a final decision
at all or in accordance with the EDPS's decision®. In a case under Article 65(1)(a), in
our view, the provisions of Article 258 and related provisions of the Treaty on the
Functioning of the European Union, under which the EC could initiate infringement
proceedings against the Member State concerned, are not applicable. This rule is
mainly because the supervisory authority concerned, as a public authority in a
Member State acting essentially as an administrative authority, should, in addition
to the substantive correctness of the adoption of a binding decision, incorporate
(incorporate or adapt) all the specificities of the law of the Member State concerned
inthe final, so-called national, decision, since it should be borne in mind that the right
to the protection of personal data is a right that always attaches itself to the primary
law that is applied. For this reason, we assume that the supervisory authority
concerned cannot be sanctioned for a reasonable deviation, taking into account the
specificities of the legislation and the administrative-legal nature of the Member
State in question, despite the effort to ensure consistency of approach in data
protection.

Although recommendations and opinions do not have a direct effect, they have a
political impact. They may produce indirect legal effects if they create the conditions
for adopting binding acts. This rule also applies if the institution which has adopted
them has bound itself in such a way as to create a state of legitimate expectations
which may be the subject of legal proceedings. In Altair Chimica, C-207/01, 11.9.2003,
the Court of Justice held that the national court is obliged to have regard to
recommendations for the purposes of deciding a dispute, in particular, when they
clarify the interpretation of national provisions adopted for the purpose of
implementing the recommendations or when they supplement binding provisions of

* HUDECOVA, I. - CYPRICHOVA, A. - MAKATURA, I. a kol., Nariadenie o ochrane fyzickych osob pri
spracuvani osobnych Udajov/GDPR, Velky komentar, 2 vols. 2nd edition. Zilina: EURO-KODEX, 2020.
s.328.

70



European Union law. In the case of the competence dispute under Article 65(1)(b) and
the non-application of the procedure under Article 64(1), we partly disagree with the
author since the opinions of the EDPB are methodologically uniform and consistent.
However, the subject-matter areas they cover in the individual Member States have
considerable specific differences and disproportionality. We find support for the
above assertion in Article 64(2) of GDPR, according to which, any supervisory
authority, the chair of the EDPS or the Commission may request that any matter of
general application or having effects in more than one Member State be examined
by the EDPS with a view to obtaining an opinion. Applying a binding decision is
expected in more than one Member State, i.e. it is expected to have a general binding
effect on only some Member States. This statement is also evident from the nature
of the substantive areas within the meaning of Article 64(1) on which the authority
intends to take some of the measures:
1. List of processing operations which are subject to the requirement of a data
protection impact assessment.
2. Code of Conduct
Accreditation of the selected entity. Certification of the selected entity.
Identification of criteria for certification, if applicable.
4. Determination of standard privacy clauses.
5. Authorisation of contractual clauses.
6. Approval of binding corporate policies.
At the same time, this is also evident from the predominantly private-law nature of
the entities (points two to six above) that apply to the competent supervisory
authority for approval, accreditation, authorisation or designation of the above
measures and operate in different social, societal and economic sectors (e.g. the
Slovak Bar Association has, by its nature, a different code of conduct in relation to
the protection of personal data than a financial institution or a telephone operator)*2.
Based on the above, we assume that the binding decisions of the EDPB are binding
concerning the supervisory authorities concerned, but their enforceability is subject
to the approval of the supervisory authority concerned and to the appropriate
organisational and technical disclosure of the notification of the approval of the
binding decision in question or of the approved version by the supervisory authority
concerned. In other words, binding decisions are de jure, not directly binding and
enforceable either on controllers and processors or on data subjects and de facto not
on the competent supervisory authorities. Analogous to the case referred to by the

2 |ist of processing operations subject to an impact assessment on the protection of personal data of
the Slovak Republic, Available on the Internet:
https://dataprotection.gov.sk/uoou/sites/default/files/zoznam spracovatelskych operacii ktore po
dliehaju _posudeniu_vplyvu.pdf
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author of the General Data Protection Regulation publication, Mr Bertothy,
concerning the supervisory authority concerned, the lead supervisory authority has
submitted a draft decision pursuant to Article 60 of GDPR. The supervisory authority
concerned has the right to comment on that draft decision and to take due account
of the views of the lead supervisory authority. We fully agree with the author and, at
the same time, consider it necessary to state, by analogy, that the supervisory
authority concerned must deal with the reasons and reasoning set out in the
decisions under Article 65 of GDPR in a lawful manner.3. At the same time, in the
context of the historical development, we share the assumption as described by the
author of the article International Data Protection Law, Ms JanciGté, based on the
Latvian Presidency's comment on the draft requlation.*4, stating that the tasks of the
Board will have to be defined in such a way as to leave sufficient room for the EDPB's
decision while at the same time leaving sufficient room for implementation at the
national level by taking into account national law, where applicable?s. In other words,
the decision of the EDPB should be limited to the interpretation and application of
GDPR and should not restrict the application of national law where national law is
applicable.®®

The guidelines, recommendations and best practices issued by the EDPB provided
for in Article 70(2)(d) to (n) of GDPR and from Article 51 of Directive 2016/680 are by
their nature not directly binding; instead, they constitute a methodology in particular
in relation to supervisory authorities. At least the labelling and the legal wording of
GDPR indicate so. We find support for the above in relation to recommendations in
the definition of recommendations published on the European Commission's
website. Recommendations allow EU institutions to express their position on an issue
and propose action without imposing legal obligations on the addressees of the

3 See BERTOTHY, J. et al, VSeobecné nariadenie o ochrane osobnych Udajov, Praha: C. H. Beck, 2018,
pp. 104-105.

* Note by the Latvian Presidency: 'Proposal for a Regulation of the European Parliament and of the
Council on the protection of individuals with regard to the processing of personal data and on the free
movement of such data (General Data Protection Regulation) - Discussion note on possible limits to
the submission of cases to the EDPB, 5331 /1' (21 January 2015)
http://data.consilium.europa.eu/doc/document/ST-5331-2015-INIT/en/pdf accessed g December
2017, 5. National rules on freedom of expression have been brought up as an example of the national
law in question. Indeed, Article 85 of the GDPR contains a flexibility clause for Member States to
reconcile the right to data protection with the right to freedom of expression and information.

15 JANCIUE, L., International Data Protection Law, In International Data Protection Law, Volume 10,
Issue 1, February 2020, p. 66, Available online: https://doi.org/10.1093/idpl/ipzo21.
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recommendations.”7. Recommendations are not legally binding*®. The guidelines,
recommendations and opinions referred to above, although they do not have a direct
effect, generally have a political impact and may also produce indirect legal effects if
they create the conditions for the adoption of binding acts or if the institution which
has adopted them has bound itself in such a way as to create a state of legitimate
expectations which may be the subject of legal proceedings.?. Although the
recommendations are not legally binding, based on the court's finding in Altair
Chimica, C-207/01 of 11.9.2003, the national court is obliged to take the
recommendations into account to decide the dispute, in particular when they clarify
the interpretation of national provisions adopted to implement the
recommendations or when they supplement binding provisions of Union law. It is
clear from the phrase 'in particular when' that the national court is not bound in all
cases by the recommendations, guidelines and best practices of the EDPB.

List of recommendations and opinions of the EDPB as of 25 May 2018

Since the GDPR entered into force to the date of the conference on 19 May 2023, the
following 36 recommendations and guidelines have been issued.

Title Numbe
d
Guidelines 1/2018 on certification and identifying certification
criteria in accordance with Articles 42 and 43 of the Regulation 12018
Guidelines 2/2018 on derogations of Article 49 under GDPR 2/2018

Guidelines 3/2018 on the territorial scope of the GDPR (Article 3) | 3/2018
Guidelines 4/2018 on the accreditation of certification bodies
under Article 43 of the GDPR

Guidelines 1/2019 on Codes of Conduct and Monitoring Bodies
under GDPR

Guidelines 2/2019 on the processing of personal data under
Article 6(1)(b) GDPR in the context of the provision of online | 2/2019
services to data subjects

Guidelines 3/2019 on the processing of personal data through
video devices

4/2018

1/2019

3/2019

7 Types of Legislation, available at: https://commission.europa.eu/law/law-making-process/types-eu-
law_sk.

8 |bid.

9 SIMAN, M. - SLASTAN, M., Pravo Eurdpskej Unie, institucionalny systém a pravny poriadok Unie
s judikatUrou, EUROIURIS, 2012, p. 348.
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Guidelines 4/2019 on Article 25 Data Protection by Design and

by Default 412019
Guidelines 5/2019 on the criteria of the right to be Forgotten in
the search engines cases under the GDPR (part 1) 5/2019
Guidelines 01/2020 on processing personal data in the context of
connected vehicles and mobility-related applications 1/2020
Recommendations 01/2020 on measures that supplement
transfer tools to ensure compliance with the EU level of | 1/2020
protection of personal data
Guidelines 2/2020 on articles 46 (2) (a) and 46 (3) (b) of GDPR for
transfers of personal data between EEA and non-EEA public | 2/2020
authorities and bodies
Recommendations 02/2020 on the European Essential
: 2/2020
Guarantees for Surveillance Measures
Guidelines 03/2020 on the processing of data concerning health
for the purpose of scientific research in the context of the | 3/2020
COVID-19 outbreak
Guidelines 04/2020 on the use of location data and contact
tracing tools in the context of the COVID-19 outbreak 412020
Guidelines 05/2020 on consent under GDPR 5/2020
Guidelines 06/2020 on the Interplay of the Second Payment 6/2020
Services Directive and the GDPR
Guidelines 07/2020 on the concepts of controller and processor
in the GDPR 7/2022
Guidelines 8/2020 on the targeting of social media users 8/2022
Guidelines 09/2020 on relevant and reasoned objection under
GDPR 9/2020
Guidelines 10/2020 on restrictions under Article 23 GDPR 10/2020
Guidelines 01/2021 on Examples regarding Personal Data Breach
e 1/2021
Notification
Recommendations 01/2021 on the adequacy referential under
. . 1/2021
the Law Enforcement Directive
Guidelines 02/2021 on virtual voice assistants 2/2021
Recommendations 02/2021 on the legal basis for the storage of
credit card data for the sole purpose of facilitating further online | 2/2021
transactions
Guidelines 04/2021 on Codes of Conduct as tools for transfers 4/2021
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Guidelines 05/2021 on the Interplay between the application of
Article 3 and the provisions on international transfers as per | 5/2021
Chapter V of the GDPR

Guidelines 01/2022 on data subject rights - Right of access 1/2022
Guidelines 02/2022 on the application of Article 60 GDPR 2/2022
Guidelines 03/2022 on Deceptive design patterns in social media

platform interfaces: 3/2022

how to recognise and avoid them
Guidelines 04/2022 on the calculation of administrative fines

under the GDPR 42022
Guidelines 05/2022 on the use of facial recognition technology in

5/2022
the area of law enforcement
Guidelines 06/2022 on the practical implementation of amicable 6/2022
settlements
Guidelines 07/2022 on certification as a tool for transfers 7/2022
Guidelines 8/2022 on identifying a controller or processor’s lead 8/2022
supervisory authority
Guidelines 9/2022 on personal data breach notification under 9/2022

GDPR
Table 1: EDPB recommendations and guidelines issued since 25 May 2018

List of implementing regulations in the Slovak Republic from 25 May 2018

Since the direct applicability of the GDPR to the date of the conference, 19.5.2023,
the following three legal norms have been issued.

Decree No 158/2018 of the Office for Personal Data
Protection of the Slovak Republic of 29 May 2018 on the

. . . 158/2018
procedure for assessing the impact on the protection of 58/
personal data
Act No 452/2021 Coll. on electronic communications
452/2021

(about the privacy of cookies)

Statement No 286/2022 of the Office for Electronic
Communications and Postal Services Regulation of 12
August 2022 on the national numbering plan (about the | 286/2022
privacy of direct marketing services - marketing phone
calls)

Table 2: Implementing Regulation in the Slovak Republic since 25 May 2018

Legal Status in the Slovak Republic
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Following the data presented in Table 1 containing the list of EDPB
recommendations and guidelines issued since 25.5.2018, containing 36 different
EDPB guidelines and recommendations, in correlation with the list of implementing
regulations presented in Table 2 entitled Implementing Regulations in the Slovak
Republic since 25.5.2018, numbering three legal requlations, it is without further it is
evident that the recommendations and guidelines of the EDPB in the conditions of
the Slovak Republic have not been sufficiently incorporated into the Slovak national
law.

Application practice in the field of personal data protection

The situation in the Slovak application practice will be given as an example of
processing personal data using CCTV footage. However, the above situation applies
to almost all EDPB guidelines and recommendations. For example, the absence of
appropriate legislation addressing the issues of the COVID-19 pandemic in relation
to the protection of personal data, in relation to the assessment of the adequacy and
necessity of measures protecting life and health while restricting the implementation
of human rights=°.

The intensive use of video devices has implications for data protection. It also affects
citizens' behaviour. In particular, technology can limit the possibilities of anonymous
movement and anonymous use of services.?*. In addition, video surveillance systems
are changing how professionals from both the private and public sectors interact. The
growing implementation of intelligent video analytics has contributed to high-
performance video surveillance. These analytical techniques can be either more
intrusive (e.g., complex biometric technologies) or less intrusive (e.g., simple
computational algorithms). The data protection issues raised in each situation may
differ, as may the legal analysis when using one or the other of these technologies.?2.
It is also based on the frequent and modern use of technical means of recording video
and sound traces, based on the "new" GDPR and under the influence of the
established case law on processing personal data using CCTV.?3, and also based on
the practical experience of individual Member States, the EDPB has issued an
updated Guideline 3/2019 on the processing of personal data using CCTV ("Guideline

20 SVAK, J., Obmedzovanie prava na zhromazdovanie v krizovej situacii, Justi¢na revue, 2022, No. 5;
p. 665.

* WAHL, T. EDPB: Data Protection Guidelines on Video Surveillance, 4 May 2020, link:
https://eucrim.eu/news/edpb-data-protection-guidelines-video-surveillance/.

22 |bid.

23 Guidelines 3/2019 on the processing of personal data through CCTV, Version 2.0, Adopted 29
January 2020, Available at:
https://dataprotection.gov.sk/uoou/sites/default/files/usmernenia_k_spracuvaniu_osobnych_udajov
prostrednictvom_kamerovych_zariadeni_v_2.1.pdf
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No 3/2019"). However, with regard to the application situation outlined, it should be
noted that GDPR, being of a general nature, does not regulate individual institutes
and does not contain provisions on CCTV systems and the conditions for their
operation in the context of personal data protection. Therefore, it is necessary to
state that the EDPB Guidelines do not constitute an interpretation of GDPR.

From the settled case law, we can draw on the judgment in Lépez Riblada and Others
v Spain (9 January 2018, nos. 1874/13 and 8567/13) concerning the area of monitoring
of employees in the workplace in an area accessible and open to the public and the
use of video recordings from cameras of which the employees were not informed in
advance, the judgment represented a departure from the settled case-law of the
ECtHR in terms of the monitoring of employees.?* . However, concerning the
question we raised concerning the need for national legislation, the ECtHR found that
Spanish law provided safeguards to prevent the disproportionate use of personal
data. It found that the Member State had implemented the necessary legislation at
a national level and, therefore, the ECtHR could and did rely on existing national law
for its reasoning. Further, in its decision, the ECtHR found that the Spanish courts
had carefully balanced the employees' right to privacy with the employer's right to
property protection and had carefully examined the justification for the video
recording.

The routine uses of security cameras in itself, whether on the street or in the premises
of a shopping centre or police station, which serves a legitimate and foreseeable
purpose under paragraph 4o of Perry v. the United Kingdom (no. 63737/00, 17 July
2003), is not problematic from the point of view of Article 8 § 1 of the Convention for
the Protection of Fundamental Rights and Human Freedoms ("the Convention"). For
the particular decision, this means that the conclusions are fully applicable to the
applicant's case since the victim, by installing an industrial camera in a public place,
pursued a legitimate aim, namely the protection of his property and the detection of
the perpetrator of a crime which affected him personally. The footage created was
subsequently used only for the strictly necessary purpose (proving the complainant's
guilt in the criminal proceedings). It was not misused in any way, e.g. by making the

24 Departure from settled case law, e.g. Judgment of the ECtHR of 28 November 2017 in Antovic and
Mirkovic v. Montenegro, Application No. 70838/13, Judgment of the ECtHR of 12 September 2011 in
Barbulescu v. Romania, Application No. 61496/08, Judgment of the ECtHR of 2 July 2018 in Libert v.
France, Application No. 588/13, Judgment of the ECtHR of 5 October 2010 in K&pke v. Germany,
Complaint No. 420/07, Judgment of the ECtHR of 25 June 1997 in Halford v. the United Kingdom,
Complaint No. 20605/92, and Judgment of the ECtHR of 3 July 2007 in Copland v. the United Kingdom,
Complaint No. 62617/00.
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footage publicly available disparaging the complainant in the mass media.?, etc. In
Perry v. the United Kingdom, the ECtHR, as one of the grounds on which it found in
favour of the applicant, stated that the interference in question was not lawful (note:
under current UK law) because the police did not follow the procedures laid down in
the relevant law: they did not obtain the applicant's consent or inform him that the
tape had been made; nor did they inform him of his rights in this respect. Both sub-
conclusions lead to the conclusion that the Member State had a sufficient legal basis
to assess the case in law.2®.

The constitutional framework for the necessity of domestic Regulation is most
fundamentally set out in paragraph 103 of S. and Marper v. the United Kingdom (4
December 2008, nos. 30562/04 and 30566/04), according to which the protection of
personal data is essential to the enjoyment of the right to respect for private and
family life as guaranteed by Article 8 of the Convention. National law must provide
appropriate safeguards to prevent personal data use contrary to the article's
guarantees. The need for these safeguards is all the greater when it comes to
protecting personal data that are processed automatically, not least when these data
are used for police purposes. In particular, national law should ensure that such data
are relevant and not excessive in relation to the purposes for which they are retained
and that they are retained in a form which permits the identification of the data
subject for no longer than is necessary for the purposes for which the data are
retained. It must also provide sufficient safeguards to ensure that the personal data
retained are effectively protected against misuse and abuse.?’.

Also, the CJEU ruled in Asociatia de Proprietari block M5sA-ScaraA, C- 08/18 of 11
December 2019 that national provisions which allow the installation of CCTV
cameras in buildings for the purpose of monitoring the legitimate interest of ensuring
the safety and security of persons and property, without the consent of the data
subjects, are not contrary to EU law if the processing of personal data carried out by
means of the CCTV system in question complies with the conditions laid down in
Article 7(2)(f) of Directive 95/46/EC, according to which Member States shall ensure
that personal data may be processed only if the processing is necessary for the
purposes of the legitimate interests pursued by the controller or by the third party or
parties to whom the data are disclosed, except where such interests are overridden

25 FOJT, D. Pripustnost dikaz0 soukromou zvukovou ¢i obrazovou nahravkou v trestnim fizeni v
aplikacni praxi. In Zbornik prispevkov z medzinarodnej vedeckej konferencie Bratislavské pravnické
forum 2019. Bratislava: Pravnicka fakulta Univerzita Komenského v Bratislave, 2019. p. 61.

6 Bulletin oddelenia dokumentacie, analytiky akomparatistiky kanceldrie Najvy$Sieho sidu
Slovenskej republiky, €. 1-2/2018, VII. rocnik., Prehlad judikatury ESLP, p. 57. Available on the Internet:
https://www.nsud.sk/data/att/off/69121.4b26ea.pdf.

7 Judgment in S & Marper v. the United Kingdom (Grand Chamber), 4 December 2008, nos. 30562/04
and 30566/04, paragraph 103.
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by the interests relating to the fundamental rights and freedoms of the data subject,
which need the protection of the fundamental rights and freedoms of natural persons
and, in particular, of their right to privacy with regard to the processing of personal
data.

In Guideline No. 3/2019, the EDPB analysed the scope of the application, the
lawfulness of processing, the disclosure of video recordings to third parties, the
processing of special categories of data, the rights of the data subject, transparency
and information requirements, technical and organisational measures, retention
periods and the obligation to erase, and the need for a data protection impact
assessment. The authority has provided a translation of the Guideline and published
it on its website.?® The EDPB Guidance, as mentioned above and provided for under
Article 288(5) of the Treaty on the Functioning of the European Union, is not legally
binding. In general, non-binding acts (soft law) do not create rights and obligations
and cannot be invoked in legal proceedings?S. There needs to be more than the
interpretation of GDPR by an informal EDPB document to make such an
interpretation legally binding on all controllers. However, such documents, which
undoubtedly have their value for applying specific rules, have no binding effect.
Uniform application of Community law is only guaranteed if it is the subject of formal
measures adopted in the context of the Treaty3°. The ECtHR is generally very reticent
about EU law and rather exceptionally takes it into account in its decisions3?, mainly
because of its general nature. However, the court may use them to interpret binding
EU provisions32. Simply publishing a recommendation or a link to the EDPB website,
accompanied by a short information message on the authority's website, does not
achieve legally recognised binding force and subsequent enforceability.

The authority's internal governing act in the form of a methodological guideline,
specifically on CCTV systemes, is not published on its website, and we have yet to
ascertain whether it exists internally. Even if it did exist, a methodological guideline
of any authority, more generally of a public authority, does not constitute a binding

28 Guidelines 3/2019 on the processing of personal data through CCTV, Version 2.0, Adopted 29

January 2020, Available at:

https://dataprotection.gov.sk/uoou/sites/default/files/usmernenia k spracuvaniu_osobnych udajov
prostrednictvom_kamerovych zariadeni v_2.1.pdf.

29 SIMAN, M. - SLASTAN, M., Pravo Eurépskej Unie, institucionalny systém a pravny poriadok Unie

s judikaturou, EUROIURIS, 2012, p. 348.

3° Judgment of the Court of Justice in Hauptzollamt Bremen-Freihafen v Waren-Import-Gesellschaft

Krohn & Co. of 18 June 1970 - - - Case 74-69, paragraph 9. Available at:

https://eur- ex.europa.eu/legal- content/SK/TXT/?uri=CELEX:61969CJoo74

3t SVAK, J. Osobné Udaje v pasci verejnych registrov. Justi¢na revue, 2023, ¢&. 5; p. 697.

32 SIMAN, M. - SLASTAN, M., Pravo Eurdpskej Unie, institucionalny systém a pravny poriadok Unie

s judikatUrou, EUROIURIS, 2012, p. 347.
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interpretation of the law.33, in this part we fully agree with the author Mr Potasch and
therefore we allow ourselves to fully apply his conclusions also to the issue of the
binding nature of the rules in the area of personal data protection. A methodological
guideline constitutes a form of assistance, possibly an instruction to the subjects on
how to proceed, what and how to act or not. However, a methodological guideline
does not, by its very nature, bind them to a specific action. Only the EDPB mentioned
above guidance is published on the authority's website, which is not binding on
operators, processors and data subjects. Therefore, we would like to state that in the
case of CCTV cameras in particular, the appropriate legislative mechanisms have not
been applied in the conditions of the Slovak legislation. The authority has not issued
a Decree or Decree regulating the operation of CCTV cameras and processing of
personal data from CCTV footage based on their operation. GDPR and Act
No.18/2018 Coll. are general and do not regulate the conditions of use of camera
equipment and camera recordings in detail. Therefore, we conclude that there is no
legal regulation on the processing of personal data through CCTV systems in the
Slovak context, as there is no legal regulation that would determine the conditions
for the operation of CCTV systems, and in particular, the manner and scope of
processing of personal data processed during the recording, transmission, disclosure
and storage of CCTV footage.

All the more interesting is the attitude of the authority expressed in the Report on
the State of Personal Data Protection for 20213% (after this referred to as the "2021
Report"), in which it published information that out of the total number (61) of
inspections completed in 2021, 38 inspections were focused exclusively on CCTV
systems, which represents 56% of the inspections for the calendar year 2021 focused
on processing personal data through CCTV devices. The 2021 report states that four
inspections related to CCTV systems were closed with protocols. In the Report on the
State of Personal Data Protection for the year 202035 (2020 Report"), the authority
reported a total of 65 newly registered inspections while at the same time reporting
that the most frequent subject of the personal data protection proceedings was the

33 More on the topic: article POTASCH, P.: (Internal) Integrity of the Public Administration and
Legitimate Expectations as Elements of the Activity of Administrative Authorities in the Context of
Judicial Review (England/Slovak Republic) - An Interpretive Comparison, 2019, Available online:
https://www.epi.sk/odborny-clanok/vnutorna-integrita-organu-verejnej-spravy-a-legitimne-
ocakavania-ako-elementy-cinnosti-spravnych-organov-v-kontexte-sudneho-prieskumu-anglicko-
slovenska-republika-interpretacna-komparacia.htm

3% Sprdva o stave ochrany osobnych Udajov za rok 2021, Available on the Internet:
https://dataprotection.qov.sk/uoou/sites/default/files/sprava_o_stave ochrany osobnych udajov_z
a_rok 2021.pdf

35 Sprava o stave ochrany osobnych udajov za rok 2020, Available on the Internet:
https://dataprotection.qgov.sk/uoou/sites/default/files/sprava_o_stave ochrany_osobnych udajov_z

a_rok 2020.pdf
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examination of whether the processing of personal data of data subjects in an
information system which included cameras3®. According to the 2020 report, at least
one inspection was concluded with a report, i.e., in the opinion of the authority, with
demonstrable misconduct on the part of the controller. The 2020 Report further
indicated that the authority had sent 12 requests for cooperation in IMI37 In the period
under review, under Article 61 of GDPR. The requests concerned information on
specific cross-border cases, case-by-case consultations or legal advice from other
supervisory authorities on interpreting GDPR. For example, the authority asked other
supervisory authorities about the interpretation of Article (2)(c) of GDPR, time limits
for cameras that capture public areas, identification of the operator or provider of an
internet domain, and territorial scope in relation to codes of conduct. The authority
also used forms of communication other than the IMI system (email, written and
telephone communication) to cooperate with other supervisory authorities, using
contacts acquired during its activities, including through its membership in EDPS
expert groups.3®. The 2020 Report makes it clear that the authority has addressed
issues relating to video footage of public spaces in relation to the operation of CCTV
equipment. It can, therefore, be inferred from the 2020 Report of the Authority that
the authority, based on the responses via the IMI system or based on consultations,
legal opinion of other supervisory authorities of other Member States, email
responses, or written and telephone communications, has reached conclusions
which it has applied in the resulting document of the control action about the
operator, which should constitute a verifiable control finding in the form of a report
or a finding of no misconduct in the form of a record. In this context, whether the
authority can conclude an inspection with a report with demonstrable control
findings on a matter without valid and effective legislation arises. Neither the IMI
reply nor consultations, the legal opinion of other supervisory authorities of other
Member States, email replies or written or telephone consultations constitute
binding national legal rules under Slovak law. Just as the ECtHR decisions are not
directly binding on Slovak courts, neither are they binding on the office nor on the
controllers, processors and data subjects. In particular, the authority as an
administrative authority should act in accordance with GDPR, Act No. 18/2018 Coll.,
Decree No. 158/2018 Coll. and other generally binding legal norms. Demonstrable
control findings should be assessed concerning the situation in force during the
alleged personal data breach. If the authority empowered by law to decide on the

3% |bid, p. 32.

37 Note: IMI stands for Internal Market Information System, Available on the Internet:
https://ec.europa.eu/internal_market/imi-net/training/what_is_imi_sk.html

3 Sprava o stave ochrany osobnych Udajov za rok 2021, Available on the Internet:
https://dataprotection.gov.sk/uoou/sites/default/files/sprava_o_stave_ochrany osobnych_udajov_z

a_rok 2021.pdf
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rights and obligations of natural and legal persons, including deciding on violations
of general legal regulations, at the same time as authoritatively stating that a legal
norm has been violated, does not at the same time state by what specific action the
natural or legal person has committed the stated violation of the legal rule (note and
according to what legal Regulation), such a procedure may be described as a
disproportionate and arbitrary interference with the rights of natural and legal
persons as the addressees of the legal norms.39.

For the authority to avoid such unlawful conduct in the future, it is necessary to name
and identify such conduct accurately. Deciding guilt and imposing measures and
sanctions should not be an end in itself. The authority is entrusted with decision-
making to pursue and fulfil the primary objective of achieving lawfulness in
processing personal data and related relationships. We fully agree with the judgment
of Supreme Court Case No: 105zk/18/2019 judgment. At the moment, it appears, also
from the perspective of the court's decision-making activity, that in the conditions of
the Slovak Republic, there is a considerable lack of implementation of the EDPB
outcomes at the national level, so that they are appropriately incorporated in the
light of the existing national law. No specific legislation sets out the conditions and
criteria for processing personal data using CCTV cameras.

In contrast, legislation of a general nature, directly applicable, has celebrated its fifth
anniversary, and the case law on the matterisfairly consistent. In spite of the absence
of national law, the Office issues decisions (protocols) affecting the rights and
obligations of the parties to the proceedings in the areas covered by the guidelines
and recommendations. However, in this state of affairs, a litigation situation arises
irrespective of the outcome of the authority's decision. If the authority decides in
favour of the data subject, it protects the personal data of the natural person.
However, it infringes the rights of the controller or processor, as it cannot define the
act according to an existing legal provision, which should have infringed a binding
legal norm, as there is no such norm. Any action brought by operators or processors
against the authority is unreviewable. On the other hand, if the authority did not act
on the matters, it would infringe the fundamental human rights of the persons
concerned, guaranteed by Article 8 of the Charter of Fundamental Rights of the
European Union, who could subsequently exercise that right through judicial
remedies.

Conclusion

Although the EDPB Guidelines and Recommendations essentially interpret GDPR,
they cannot be considered directly binding on controllers and data subjects. With the
incorporation or adaptation of national legislative mechanisms, it is possible to

39 Judgment of the Supreme Court of the Slovak Republic Case No: 1057k/18/2019
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enforce compliance by controllers and processors. The authority's application
practice does raise the presumption of increasing the influence of the EDPB in the
area of data protection directly on controllers and processors in particular.
Nevertheless, based on the above facts and context, we conclude that the EDPB
Guidelines, without incorporation or adaptation into Member State legislation in the
form of national legal standards, are not binding and cannot be enforced by
controllers, processors and data subjects. The issuance of Decrees and Orders in the
Slovak Republic regulating the operation of CCTV systems by operators concerning
the protection of personal data would not introduce measures that could affect the
jurisdiction of the courts to rule on any issue relating to the interpretation of GDPR
and which would obscure the nature of GDPR, as it only provides for general
frameworks for adjudication. Failure to legitimise the EDPB Recommendations and
Guidelines may give rise to litigation that goes beyond the borders of the Slovak
Republic, and the eventual resolution of the dispute, up to and including litigation,
would likely turn out to the disadvantage of the Slovak Republic. We consider the
establishment of an entity responsible for the creation and coordination of the state
policy on personal data protection, in addition to the state policy on personal data
protection for the performance of tasks for the purposes of criminal proceedings, to
be a positive step towards eliminating the deficiency described in the present article
(Article 3(3) of Act No. 18/2018 Coll.)4°
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SINGAPORE CONVENTION: A STEP FORWARD FOR
INTERNATIONAL MEDIATION?

Dominika Gornalova?*

Abstract: The United Nations Convention on International Settlement
Agreements Resulting from Mediation is a groundbreaking instrument adopted
to facilitate cross-border recognition of agreements resulting from cross border
mediation. Mediation as one of the widespread methods of alternative dispute
resolution lacked the harmonised regime on basis of which international
agreements could be enforced. The absence of such mechanism was often
regarded as one of the biggest shortages of the mediation proceeding, notably
when compared to enforcement of cross-border arbitral awards. In the
presented contribution, we analyse possible impact of the Singapore Convention
on the international mediation in order to confirm the hypothesis that the
Singapore Convention will greatly facilitate the recognition and enforcement of
mediation agreements between states that have ratified it.

Key words: Alternative dispute resolution, cross-border mediation,
international settlement agreement, private international law.

Introduction

The mediation is viewed as a method which leads parties of the dispute towards its
amicable resolution. It is traditionally defined as any structured process, however
denominated, by which two or more parties attempt to reach an agreement for the
amicable resolution of their disputes, with the assistance of a third party, the
mediator, chosen by them or appointed, with their agreement, by the judge hearing
the dispute.? The biggest criticism of the mediation as a method for dispute
resolution stemmed from the missing regulation for cross-border enforcement of
mediation settlement.

The United Nations Convention on International Settlement Agreements Resulting
from Mediation also known under the name of the “Singapore Convention on
Mediation” of “Singapore Convention” is a multilateral international treaty focusing
on the international settlement agreements resulting from mediation. As to the June

* Comenius University Bratislava, Faculty of Law, Department of International law, and International
Relations.

2 Article 3 a) of the Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008
on certain aspects of mediation in civil and commercial matters
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2023, 56 states signed the Singapore Convention (11 ratified it). There are some key
players in the international commercial field, such as United States of America,
Turkey, Republic of Korea, etc.3 However, none of the European Union member
states became party to the Singapore Convention so far, which significantly hinder
its further application. The presented contribution focuses on the Singapore
Convention itself as an international multilateral treaty in order to confirm the
hypothesis that the Singapore Convention will greatly facilitate the enforcement of
mediation agreements among ratifying states. In order to verify presented
hypotheses, the analysis of the Singapore Convention is performed within the
contribution with the consequent statement that the Slovak Republic should become
the party to the Singapore Convention itself.

Scope of the Singapore Convention

The mediation process is defined broadly within the Singapore Convention allowing
all different types of mediation agreements to be enforced on its basis. The
Singapore Convention leaves no room for distinction between mediation,
conciliation of other types of processes. At the same time, it shall apply to mediation
in all its forms, either voluntary mediation or mandatory one, ad hoc mediation or
institutional mediation.

The legal relationships, to which the Singapore Convention shall apply is defined
within its Article 1. It shall be applicable to an agreement resulting from mediation
and concluded in writing by parties to resolve a commercial dispute.* Application
only to the commercial disputes must be highlighted, as it significantly reduces the
application scope of the Singapore Convention only to commercial mattes, not all
civilone. Inrelation to its application to "commercial matters", it should be noted that
the term "commercial matter" is not defined in the Singapore Convention itself.
However, in the preparatory documents for the Singapore Convention, the Working
Group points out that the definition of the term is contained in the footnote to Article
1(1) of the Model Rules on International Commercial Conciliation.> Such footnote was

3 UN treaties status. [online]. [cit. 25. 6. 2023]. Available at:
https://uncitral.un.org/en/texts/mediation/conventions/international_settlement_agreements/
status

% Article 1 of the Singapore Convention

5 The term “commercial” should be given a wide interpretation so as to cover matters arising from all
relationships of a commercial nature, whether contractual or not. Relationships of a commercial
nature include, but are not limited to, the following transactions: any trade transaction for the supply
or exchange of goods or services; distribution agreement; commercial representation or agency;
factoring; leasing; construction of works; consulting; engineering; licensing; investment; financing;
banking; insurance; exploitation agreement or concession; joint venture and other forms of industrial
or business cooperation; and carriage of goods or passengers by air, sea, rail or road.
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however not included in the Singapore Convention which could possibly be the
ground for the further disputes.

The Singapore Convention, in the same article, defines its scope negatively, i.e., to
what mediation agreements are not to be applied. This includes mediation
agreements that are the result of disputes concluded between a consumer and a
supplier or related to family, inheritance or employment law, and those mediation
agreements that are the result of court proceedings and as such enforceable in the
courts, as well as those that are arbitration awards. The first group of exception
excludes application of Singapore Convention to the consumer contract as well as
matters related to family, inheritance, and employment law. Such exclusion ensures,
that matters in which one of the parties is a weaker one (such as in employment and
consumer contracts) states outside the Singapore Convention regime and it will not
be misused for the stronger party benefit. Additionally, family, inheritance as well as
employment matters cannot be regarded as commercial one, therefore they were
specifically excluded.® Therefore, within those groups, the enforcement of arbitral
awards will remain absent.

The exclusion of the last two categories can be easily justified. Both mediation
agreements that are results of the court proceedings as well as the arbitral awards
can already be enforced on basis of existing instruments, e. g. the New York
Convection on the recognition and Enforcement of foreign arbitral awards (the "New
York Convention”) or the Hague Convention of 30 June 2005 on Choice of Court
Agreements.” The first important definition of the Singapore Convention is scope of
its application. Even though it shall apply to the recognition of mediation
agreements, we must point out that not all mediation agreement can be enforced on
its basis.

Besides the “commercial matter” condition, the international element shall be
present. The international element is crucial since the aim of the Singapore
Convention is to regulate international not national enforcement of mediation
agreements. Whether a negotiated a negotiated settlement is international will
depend on the identity of the parties to the dispute. In most cases, the requirement
will be fulfilled by parties with their place of business in different states.® When this
condition is fulfilled and the dispute falls within the application scope of the

6 Report of Working Group Il (Dispute Settlement) on the work of its sixty-fifth session (Vienna, 12-23
September 2016. [online]. [cit. 25. 6. 2023]. Available at: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/V16/085/10/PDF/V1608510.pdf?OpenElement para 55-57

7 The Hague Convention of 30 June 2005 on Choice of Court Agreements provides the legal basis on
recognition and enforcement of foreign judgments in civil or commercial matters, however low
number of states which ratified this Convention makes questionable, whether it can be called the basis
for international recognition of judgements in civil and commercial matters.

8 Article 1a) of the Singapore Convention
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Singapore Convention, the mediation agreement can be enforced in any state, which
is a party to Singapore Convention. The second situation in which the Singapore
Convention is applicable is in the situation when the State in which the parties to the
settlement agreement have their places of business is different from either: (i) The
State in which a substantial part of the obligations under the settlement agreement
is performed; or (ii) The State with which the subject matter of the settlement
agreement is most closely connected. The presence of international element is an
inevitable condition for application of Singapore Convention as well as it is necessary
in order to distinguish between the enforcement of mediation settlements arising
from national and international disputes.

Brief review of the Singapore Convention

The Singapore Convention also imposes several conditions that must be met. The
mediation agreement must drafted in writing. The written form is not only preserved
if the mediation agreement is drawn up on paper but is also preserved if electronic
means such as e-mail are used.? The requirement for a written document establishes
proof of the existence of the mediation agreement. Since the mediation agreement
can be also drawn up electronically, it creates functional equivalence between paper
and electronic media thus making a significant contribution to the development of
online dispute resolution processes and online mediation.

At this point, we will mention Article 4 of the Singapore Convention, which focuses
on the conditions for the enforcement of a mediation agreement. Unlike the New
York Convention, the Singapore Convention attaches one of the conditions to form,
namely the requirement that the mediation agreement is signed by the parties
entering it, to eliminate any doubt as to the parties' consensus. As the Singapore
Convention is applicable to cross-border disputes and is certainly not intended by this
provision to make it more difficult to reach a mediation agreement or to delay its
conclusion for reasons of excessive bureaucracy, the report of Working Group I
points out® that it is also necessary to consider mediation agreements in which the
signature was made by electronic means.

In addition to the signatures on the mediation agreement, the Singapore Convention
requires an additional condition for the execution of the mediation agreement, which
is the provision of evidence that the mediation agreement is the result of the
mediation process. This condition is regulated under Article 4(12)(b), as e. g. the
signature of the mediator on the mediation agreement, another document showing

9 Article 2 (2) of the Singapore Convention

0 Report of Working Group Il (Dispute Settlement) on the work of its sixty-fifth session (Vienna, 12-23
September 2016. [online]l. [cit. 25. 6. 2023]. Available at: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/V16/085/10/PDF/V1608510.pdf?OpenElement para. 53.
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that mediation has been conducted, a certificate issued by the institution that
conducted the mediation or any other evidence acceptable to the competent
authority. This approach is advantageous, in particular because it offers a number of
options by which a mediation agreement can be certified, thereby increasing the
range of mediation agreements to which the Singapore Convention can be applied.

The final provision to which we will turn our attention is the analysis of the Article 5,
the purpose of which is to set out the various grounds on which the implementation
of a mediation agreement may be refused. According to the members of the
American delegation to the drafting of the Singapore Convention, the Singapore
Convention was not designed to provide enforceability for settlement agreements
that otherwise would not have been enforceable at all, but rather to provide a
framework for enforcement that would be more efficient than litigation under
contract law.*

Therefore, on basis of Singapore Convention, a private agreement that is concluded
between the parties to a dispute becomes enforceable internationally. For this
reason, there is a need for precise regulation of the grounds on which the
enforcement of such mediation agreement may be refused. The article 5 defines
various grounds for refusing to grant a relief. Most of the grounds have been drawn
from Article V of the New York Convention with appropriate modifications to suit the
context of mediation. For example, Articles 5(1)(a) through (c) are like Article V(2)(a)
and (e) of the New York Convention, which deals with incapacity to enter into an
arbitration agreement or other invalidity of the arbitration agreement, as well as
when an arbitral award has not yet become binding on the parties or has been set
aside or suspended. However, Article 5(2)(d) to (f) have no equivalents in the New
York Convention, since they are unique for the mediation proceeding.

The controversial ground on basis of which enforcement of the mediation
settlements can be refused is defined within the letter e) and f). Since both of those
grounds refers to the mediation standards, they are not like any other regulation in
New York Convention.

Mediation standards can be generally described as set of rules, on basis of which the
mediator shall behave and at the same time, the mediation process shall be
conducted, such as impartiality of the mediator, conflict of interests, the process
itself, etc. However, neither on the international level, nor on the European one,
there are not any standards, which would be binding every mediator, while
conducting mediation processes. Within the European Union, a European Code of
Conduct for Mediators has been developed by a group of stakeholders with the

* SCHNABEL, T.: The Singapore Convention on Mediation: A Framework for the Cross-Border
Recognition and Enforcement of Mediated Settlements. In.: Pepperdine Dispute Resolution Law
Journal. 2019. Vol. 19 (2). 4
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assistance of the European Commission and was launched on 2 July 2004.2 However,
despite the participation of the European Commission, it should be pointed out that
the European Code of Conduct for Mediators has not been published in the Official
Journal of the European Union and is thus not considered an official document. The
Commission's position implies that mediators should be aware of the existence of
this document, which is why it should be available on the internet.*3 European Code
of Conduct for Mediators is not universally binding on mediators or organisations
providing mediation services. It serves more or less as a voluntary document to which
mediators can commit, but there is no functional enforcement mechanism. At the
same time, it can serve as inspiration for national codes of mediation principles.
Considering the abovementioned, it can be difficult to apply Article 5 of the
Singapore Convention and its application may differ on basis of the state where the
enforcement shall take place. We believe that the refusal on basis of Articles 5(1)(e)
and (f) which are unique to Singapore Convention will surely be challenging in the
further practice of the Singapore’s Convention application.

Is it time for ratification?

Even though the Singapore Convention constitutes and provides a regulatory
framework for enforcement of mediation agreements in commercial matters, it is
necessary to point out a few downsizes of the Singapore Convention and to highlight
the challenges that the Singapore Convention will face in the immediate future and
on which its ultimate success or failure will depend.

First of identified challenges is enforcement of the mediation agreements since the
Singapore Convention does not regulate the enforcement process itself and it is left
to the national law. The Singapore Convention only regulates grounds, on basis of
which granting a relief can be refused. Otherwise, the processes in their entirety are
left to national law, which may or may not regulate specific procedure. Therefore, the
ambiguity of the procedure to be applied for the enforcement of a mediation
agreement may be one of the reasons why the parties use another means of resolving
their dispute instead of mediation.

The second of identified challenges is the absence of generally accepted standards
that would apply to the mediation process. The lack of mediation standards may
ultimately be transferred to the mediator himself, who must certify the mediation

2 European Commission calls for saving time and money in cross-border legal disputes through
mediation. [online]. [cit. 25. 6. 2023]. Available at:
https://ec.europa.eu/commission/presscorner/detail/en/IP_10 1060

3 Common Position (EC) No 11/2008 adopted by the Council on 28 February 2008 with a view to the
adoption of Directive 2008/...[EC of the European Parliament and of the Council of ... on certain
aspects of mediation in civil and commercial matters. Preamble para 17.

91


https://ec.europa.eu/commission/presscorner/detail/en/IP_10_1060

agreement with his signature. The conditions that must be met for a person to
become a mediator vary around the world. Even within the European Union itself,
there has been no harmonisation of the basic requirements that a mediator must
meet, and these are determined on the basis of the national regulations of each
Member State.

The lack of mediation standards is equally reflected in another controversial
provision of the Singapore Convention, Article 5, which sets out the grounds on which
a state may refuse enforcement of a mediation agreement. Most of these grounds
are identical to those in the New York Convention with only minor variations to make
them refer to mediation instead of arbitration, but Article 5(2)(d), (e) and (f) are
unique in their treatment of cross-border mediation. For this reason, their equivalent
is not to be found in the text of the New York Convention. It is precisely one of these
conditions for the implementation of a mediation agreement that is problematic,
namely that which allows for the refusal to grand a relief to a mediation agreement
on the grounds of a serious breach of the mediation principles concerning both the
mediator and the mediation process itself. The absence of standardised processes
may thus lead to divergent decision-making practices by the courts, and the same
mediation agreement may be enforced in one of the Contracting States and not in
another.

Perhaps the most serious problem we see with the Singapore Convention is its low
ratification rate to date. Initially, the Singapore Convention was conceived as a cause
for celebration by both the arbitration and mediation fraternities. Yet, the biggest
test of whether it can live up to the expectations placed in it is the ratification process.
In the past, the success of the New York Convention has been noted, which has
caused a rapid growth in the application of arbitration worldwide and has been
ratified by more than 160 states in the world. However, will the Singapore
Convention be able to fulfil its potential or will it "fall into oblivion" like other
instruments such as the Hague Convention of 30 June 2005 on Choice of Court
Agreements.

For Slovakia, the broad adoption of the Singapore Convention would be
advantageous in terms of the predictability of the conditions under which a
mediation agreement will be recognised in another state party to the Singapore
Convention, or under what conditions the enforcement of such an agreement in a
third state will be refused.

At the same time, in both the Slovak Republic and the European Union, the adoption
of the Singapore Convention could also mean an increase in confidence in mediation
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as well as in the application of mediation for the resolution of cross-border disputes,
as it is still applicable in less than 1% of cases.

Conclusion

Even though the Singapore Convention was received with great expectations, it has
not lived up to them. The consensus reached among the UN Member states when
passing was the first important step to remove barriers for international commercial
mediation, however the further adoption of UN Member State is needed, and its
further success will depend on it.
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PRECHOD STRAZE PRIRODY DO 21. STOROCIA VPLYVOM
ELEKTRONIZACIE

TRANSITION OF THE NATURE GUARD TO THE 21ST CENTURY DUE TO THE
INFLUENCE OF ELECTRONICIZATION

Branislav Mraz?, Viktoria Sokolova 2

Abstrakt: Predmetom prispevku je priblizenie systému fungovania Informacného
systému Straz prirody, ktory spravuje Slovenska inSpekcia zivotného prostredia.
V prispevku sa zaoberame aktudlnou pravnou Upravou upravujucu posobnost
Straze prirody. Informacny systém ma za Ulohu ulahdit pracu inSpektorov a
efektivne a hospodarne nakladat s verejnymi zdrojmi financii. Hlavnym prinosom
systému je prechod administrativy z papierovej do elektronickej formy. Prispevok
tiez priblizuje systém fungovania informacného systému ako aj komunikaciu
medzi zmienenymi subjektami.

Kldcové slova: Straz prirody, informacny systém, ochrana prirody a krajiny,
Slovenska inspekcia Zivotného prostredia

Abstract: The subject of the contribution is an approximation of the functioning
of the information system of the Nature Guard, which is managed by the Slovak
Environmental Inspection. In the post, we deal with the current legislation
governing the scope of the Nature Guard. The information system has the role of
facilitating the work of inspectors and an efficient and economical management
of public financial resources. The main benefit of the system is the transition of
administration from paper to electronic form. The contribution also provides an
overview of the functioning of the information system as well as the
communication between the mentioned entities.

Key words: the Nature Guard, Rangers, informational system, nature and
landscape protection, the Slovak Environmental Inspectorate
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Uvod

Informatizacia a elektronizacia procesov v Statnej sprave, ale aj v sukromnom
sektore, sU vyzvami 21. storocia. Kym v sukromnej sfére sa tieto procesy prenasaju
do praxe jednoduchsie a rychlejsie, aplikacia elektronizacie v Statnej sprave naraza
na mnohé Uskalia. Aj ked'mnohé dokumenty zavazuju vlady na Slovensku k znizeniu
byrokracie, elektronizacii ¢i informatizacii, Uspesnostich implementacie do zakonov,
Ci inych predpisov a nasledne do pouzivania je stale velmi mala. Na&s prispevok sa
zaobera témou Straze prirody a jej prechodu do 21. storocia vplyvom elektronizacie.
V prispevku sa pokusime priblizit hlavné Ulohy straze prirody asposob akym
elektronizacia méze pomoct pri ochrane Zivotného prostredia. Vysledkom snahy
zopar nadsSencov adobrovolnych ¢i profesiondinych clenov Straze prirody je
Informacny systém Straz prirody. S minimalnym rozpoltom ainternymi
zamestnancami bol navrhnuty, naprogramovany, testovany a implementovany
systém, ktory dnes pouzivaju stovky clenov Straze prirody. Hlavnym cielom
informacného systému je znizenie byrokratickej zataze clenov Straze prirody, ktori
po tzv. pracovnej zmene, ktora spociva v pohybe po teréne a vo vykonavani kontrol,
museli vypracovavat a zasielat velké mnozstvo zbytocnych zaznamov v papierove;
podobe organu ochrany prirody. Ich snaha je sice pre obycajného cloveka velmi
zanedbatelna a mnohi si povedia, Ze spolocnost to nijak nepociti, opak je vsak
pravdou. Vysledok v podobe webovej aplikacie pristupnej z pocitaca alebo mobilu
predstavuje aj pre milionové projekty priklad toho, ako sa to aj na Slovensku
v neporovnatelnych podmienkach robit da.

P6sobnost Straze prirody

Tento prispevok je publikovany v sekcii prava informacnych technoldgii, no uz zo
samotného nazvu prispevku je zrejmé prepojenie prava zivotného prostredia a prava
informacnych technoldgii. Povazujeme preto za dolezité ozrejmit citatelovi aj
pOsobnost Straze prirody a jej kompetencie ako aj samotny vyznam jej Cinnosti.

V podmienkach Slovenskej republiky sa kompetencie Straze prirody riadia zakonom
€. 543/2002 Z. z. oochrane prirody a krajiny vzneni neskorsich predpisov, ato
konkrétne ustanoveniami § 71a a nasledujuce. Strazcovia vykonavaju svoju cinnost
ako profesionali — zamestnanci organizacie ochrany prirody alebo ako dobrovolnici.3
Na vykon funkcie ¢lena Straze prirody straze musia ziskat potrebnu kvalifikaciu. Ich
primarnou Ulohou je plnit Ulohy pri zabezpecovani dodrziavania zakonov
a informacnej a vychovnovzdelavacej ¢innosti.* Clenovia Straze prirody musia spifiat
sposobilost na vykon funkcie ¢lena, medzi ktoré patria podmienka veku najmenej 18

3§ 71a ods. 2 zakona €. 543/2002 Z. z. 0 ochrane prirody a krajiny v zneni neskorsich predpisov.
4§ 71a ods. 1 zdkona ¢. 543/2002 Z. z. 0 ochrane prirody a krajiny v zneni neskorsSich predpisov.
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rokov, obcianstvo Slovenskej republiky, bezuhonnost, sposobilost na pravne ukony a
aj odborna sposobilost.> Pri pIneni Uloh su ¢lenovia povinni preukazat sa preukazom
a odznakom.® Clenovia sU opravneni podla tohto zdkona najméa kontrolovat
dodrziavanie zdkonov avseobecne zavaznych pravnych predpisov, vstupovat na
pozemky, vykonavat potrebné zistovania, pozadovat informacie, Udaje
a vysvetlenia, nazerat do dokladov, zistovat totoznost osoby a obmedzit jej osobnu
slobodu a odovzdat ju Utvaru Policajného zboru, odiat jedinca chraneného druhu
alebo inU vec vzmysle zakona, pouzivat technické prostriedky na zhotovenie
fotodokumentacie, videodokumentacie azvukovych zaznamov potrebnych na
zdokumentovanie stavu prirody a krajiny, nosit zbran apouzivat donucovacie
prostriedky.”

V sUcasnosti Straz prirody nie je jedina a ,univerzalna straz", ktora vykonava kontrolu
a iné ¢innosti v oblasti zivotného prostredia. V podmienkach slovenského pravneho
poriadku mézeme identifikovat Sest roznych strazi, ktoré maju rozdielne opravnenia,
podmienky vzniku ¢lenstva ako aj ciel samotnej ¢innosti. Zhodujeme sa s nazormi
autorov aj z Ceskej republiky, ako nasej susednej krajiny, Ze je potrebné tento pravny
stav otvorene kritizovat.® Problémom je aj to, ze nie vsetky straze sU v gescii
rovnakého ministerstva. Pod Ministerstvo Zivotného prostredia Slovenskej republiky
spada Straz prirody, Vodna strdaz, Rybarska straz apod Ministerstvo
polnohospodarstva SR spadaju Polna straz, Lesna straz a Polovnicka straz. Ide teda
o nejednotnost, ktora vspojeni so zastaralym systémom fungovania strazi
sposobovala disfunkcnost.

Fungovanie straze prirody pred vznikom informacného systému

Straz prirody do roku 2021 fungovala vyhradne na principe e-mailovej alebo pisomnej
komunikacie. Znamena to, ze strazca prirody ¢i uz dobrovolny alebo profesionalny,
po vyjazde do terénu avykonani kontroly alebo udeleni blokovej pokuty, musel
vypisovat zdznamy z kontrol (terénny zaznam), evidenciu o rieSenych priestupkoch,
podanie spravnemu organu v pripadoch, ak priestupok nevyriesil na mieste
v blokovom konani, a iné formalne informacie o priebehu jeho sluzby. Nasledne tieto
zaznamy zabalil do obalky a poslal koordinatorovi Straze prirody na prislusnu spravu
chraneného Uzemia Statnej ochrany prirody Slovenskej republiky, alebo tieto Udaje
poslal formou e-mailu. Tento systém bol zastaraly, pomaly a okrem iného nakladny

5§72 zdkona ¢. 543/2002 Z. z. 0 ochrane prirody a krajiny v zneni neskorsich predpisov.

6§ 74 zakona ¢&. 543/2002 Z. z. 0 ochrane prirody a krajiny v zneni neskorich predpisov.

7§ 75 zakona €. 543/2002 Z. z. 0 ochrane prirody a krajiny v zneni neskorsich predpisov.

8 MICHALOVIC, M., CERNANOVA, L.: Straze jako subjekty kontroly pri prosazovani ochrany Zivotniho
prostfedi. In: HANAK, J.; PRUCHOVA, I. a kol.: Kontrolni mechanismy pfi prosazovani ochrany
zivotniho prostfedi. 1. vyd. Brno: Masarykova univerzita, Pravnickd fakulta, 2017. 241 s. Spisy
Pravnicke fakulty MU, rfada teoretickd, edice Scientia, s. 77 a nasl.
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a neefektivny av pripade e-mailovej komunikacie zrejme vrozpore spravnou
Upravou ochrany osobnych Udajov.

Fungovanie informacného systému straze prirody

Celt tuto administrativnu Cinnost v sucasnosti prebral Informacny systém Straz
prirody. ,IS Strdz prirody poskytuje komplexnu evidenciu kontrolnej Cinnosti strdze
prirody a umoziiuje vymenu Udajov o environmentalnych deliktoch medzi straZou
prirody a SIZP ako spravnym orgdnom. Internetova aplikdcia s mobilnym rozhranim
umozriuje opravnenym osobdm zaddvat udaje o osobdch, priestupkoch a zdznamy z
kontrol vykonanych clenmi Strdze prirody do databdzy a zdaroveri overovat Udaje
kontrolovanych oséb v rozsahu potrebnom na plnenie uloh strdze prirody".?
Informacny systém Straz prirody funguje ako webovy portal optimalizovany na
pouzitie tak na osobnych pocitacoch ako aj mobilnych teleféonoch. Po technickej
stranke ide o webovy portal s vyuzitim Standardnych vyvojarskych jazykov ako
HTML, Javascript, CSS, pricom vacsina programového kodu je rieSena v PHP.
Databaza je rieSena na relacnej platforme MySQL. Z dévodu mozného chybajiceho
mobilného signalu v niektorych chranenych Uzemiach je v pripade jeho pouzitia na
mobilnom teleféne mozna praca s webovym portalom aj v rezime offline s naslednou
synchronizaciou.

Prihlasit

Apihacy ] bssh spravile

SLOVENSKA
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Obrdzok & 1: Uvodnd obrazovka prihldsenia (zdroj: Informacny systém StraZ prirody)

9 Dostupné na: https://metais.vicepremier.gov.sk/detail/ISVS/8c60897f-d346-434f-8des-
cbbas25fbafg/cimaster?tab=basicForm
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Informadny systém ma viacero modulov, a to: Rozpis sluZieb, Evidencia oséb, ECV
a priestupkov, Zistenia apodnety, Distribucia dokumentov, Cestovné nahrady,
Agenda vymeny informacii.

Modul Rozpis sluzieb slUzi na vedenie rozpisu sluzieb (plnenia Uloh a vykon kontroly)
clenmi straze prirody, planovanie straznych sluzieb a plnenie oznamovacich
povinnosti podla § 77 ods. 1 pism. e), f), g) a k) zakona ¢. 543/2002 z. z. 0 ochrane
prirody a krajiny v platnom zneni.

Modul Evidencia priestupkov slUzi ako evidencia priestupkov zistenych ¢lenmi straze
prirody podla § 65a resp. § 65b zdkona €. 543/2002 Z. z. 0 ochrane prirody a krajiny
v platnom zneni a umoznuje ¢lenom straze prirody overit osobu, Ci v jej pripade nejde
o recidivne konanie.

Modul Zistenia a podnety slUzi na zadavanie zisteni clenov straze prirody a tvorbu a
odoslanie podnetov na prislusné organy v jednotnej elektronickej forme bez potreby
listinnej agendy s moznostou vzajomnej komunikacie medzi ¢lenom straze prirody
a spravnym organom v module Agenda vymeny informacii.

Modul DistribUcia dokumentov sluZi ako jednotné Ulozisko internych predpisov,
rozhodnuti organov potrebnych pre kontrolnd cinnost straze prirody a inych
dokumentov pre celu straz prirody ako aj pre prislusnu spravu chraneného Uzemia
Statnej ochrany prirody SR.

Modul Cestovné nahrady slUzi na zjednodusené generovanie cestovnych prikazov a
vyuctovania pracovnej cesty ¢lenmi straze prirody a evidenciu platieb za tieto cesty.
Modul Agenda vymeny informacii zefektiviiuje medzi clenom straze prirody
aspravnym organom. Druhou castou modulu je spracovanie poziadaviek na
spolupracu pri objasfiovani konani v rozpore so zakonom a zabezpeceni dokazového
materidlu zo strany clenov straze prirody, aby sa eliminovali zbytocné alebo
duplicitné Ukony jednotlivych zloziek ochrany prirody.

Komunikacia medzi clenmi straze prirody a Slovenskou inSpekciou Zivotného
prostredia

Z hladiska efektivnejSieho a hospodarnejSieho vykonu kontroly na Useku ochrany
prirody okrem samotnej elektronizacie agendy straze prirody ma nezanedbatelny
vplyv aj elektronizacia komunikacie straze prirody a spravnych organov. V sucasnosti
je tato plne implementovana v ramci organov starostlivosti o zivotné prostredie len
na Slovenskej inSpekcii zivotného prostredia, pricom v rdmci planovanych integracii
s informadnymi systémami prevadzkovanymi Ministerstvom vnutra SR koncom roka
2023 bude rozsirena aj o okresné Urady a okresné Urady v sidle kraja.

Komunikacia medzi clenmi straze prirody a Slovenskou inSpekciou Zzivotného
prostredia prebieha vrozhrani Informacného systému Stradz prirody. Slovenska
inSpekcia Zivotného prostredia je rozpocCtova organizacia Ministerstva zivotného
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prostredia SR scelostatnou pdsobnostou, ktora vykondva na 1. stupni
prostrednictvom Styroch inSpektordtov advoch stalych pracovisk. Okrem
planovanych kontrol preveruje aj podnety od obyvatelov, ktorych bolo napriklad za
rok 2022 podanych voblasti ochrany prirody a krajiny 515 a ktoré su
zamestnancami inSpekcie preverované aj priamo vteréne. InSpektorov -
zamestnancov inSpekcie, ktori vykonavaju ¢innost na Useku ochrany prirody a krajiny
na prvom stupni je momentalne do 30.** To spdsobuje zjavny nepomer medzi
mnozstvom podnetov, ktoré musi inspekcia preverit, vykonat Statny dozor a
v pripade zistenia poruSenia zdkona ulozit sankciu resp. aj napravné opatrenie
a po¢tom zamestnancov inSpekcie. Predmetné kontroly spomaluje aj fakt, ze
inSpekcia ma v ramci celého Uzemia Slovenskej republiky len Sest pracovisk a je velmi
nehospodarne a neekonomické zasielat jednotlivych inSpektorov na kontroly, ak
mozeme vyuzit na kontrolu aj ¢lenov straze prirody, ktori posobia na celom Uzemi
republiky.

Podla § 77 ods. 1 pism. k) zakona ¢. 543/2002 Z. z. o ochrane prirody a krajiny v
platnom zneni je Clen Straze prirody povinny zabezpecovat dékazovy material o
konani v rozpore s tymto zakonom. Preto okrem podnetov (vlastnych zisteni) od
Clenov Straze prirody prijimanych cez informacny systém Straz prirody zacala v
zaujme zefektivnenia ahospodarnosti vykonu kontroly Slovenska inspekcia
Zivotného prostredia sulade s uvedenym ustanovenim zakona vyuzivat informacny
systém aj na zapajanie Clenov straze prirody do procesu preverovania podnetov.

Do systému si inspektor nahra podnet, ktory je potrebné ist preverit, prida k tomu
vSetky relevantné informacie, ktoré boli o podnete zaslané inSpekcii napr.: miesto,
Cas, fotky a nejaky kratky opis stavu a svoje poziadavky, Co presne potrebuje od clena
straze prirody zadokumentovat azistit spolu slehotou dokedy to potrebuje.
Nasledne tuto poziadavku ¢len Straze prirody uvidi v aplikacii a zaklikne si, ze tuto
poziadavku preveri a skontroluje on. Clenovia Straze prirody si tak mozu vyberat
podnety alebo poziadavky zo svojho okolia, z okolia miesta bydliska, ¢i napriklad
najma dobrovolny clenovia Straze prirody mdézu skombinovat vylet do prirody
s kontrolou. Nasledne cez informacny systém, clen Straze prirody odovzda
inSpektorovi ziskany dokazovy material ainé relevantné nim zistené skutocnosti,
pricom inSpektor méze dalej cez informacny systém s predmetnym clenom Straze
prirody méze dalej komunikovat, ak by mal v danom pripade dodatoc¢né poziadavky
cez na to vytvoreny komunikacné okno.

Tento systém zabezpecuje rychlejsie, efektivnejSie a hospodarnejsie kontroly na
Useku zivotného prostredia. Dolezité je eSte spomenut, ze inSpektor a strazca prirody
komunikuju spolu tak, aby nevedeli identifikovat jeden druhého a to cez Cisla, ktoré

0 Interné statistiky Slovenskej inSpekcie zivotného prostredia.
* Informaciu poskytla Slovenska inSpekcia Zivotného prostredia.
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maju v systéme pridelené. Zabezpecuje to objektivitu pri spracovani podnetov od

obcanov Slovenska.
Koniec kontroly osoby

Zaciatok presunu Koniec presunu

Straz prirody

Koniec kontroly vozidla

Vyhladavanie osob / ECV

Pridat fyzicku osobu

Pridat pravnicku osobu

Pridat ECV
Pridat zapis z terénu

Kontrola pévodu dreva Odfiatie veci

Privolanie PZ Prichod PZ

Informovanie
koordinétora

Rozpis sluzieb
Celkovy rozpis sluzieb
Rozhodnutia a dokumenty

Posledné osoby a ECV

Pozorovanie prirody

Zmenit heslo a udaje

Technicky problém

Miestne zistovanie Dokumentacia

Obrazok ¢. 2 a 3: Menu aplikacie (zdroj: Informacny systém Straz prirody)

Kalkulacka SHD

Zaver

Ochranou Zivotného prostredia sa v dne$nej dobe zaobera ¢oraz viac subjektov. Ci uz
ide ojednotlivcov alebo obdcianske zdruzenia, ktoré na ochranu pouzivaju
elektronické prostriedky. V tomto pripade hovorime o sukromnom sektore, ktory
elektronizaciu zvlada preniest do praxe a aplikovat ovela rychlejSie a efektivnejsie
v porovnani so statnou spravou. Ochranu prirody na Urovni $tatu vykonavaju organy
ochrany prirody, medzi ktoré patri aj InSpekcia zivotného prostredia. Aké su jej
kompetencie, poslanie a naco inSpekciu vlastne mame sme objasnili v Uvodnej Casti
tohto prispevku. Dalsim subjektom, ktory vykonava ochranu Zivotného prostredia je
Straz prirody. Ta sa sklada z profesionalnych a dobrovolnych ¢lenov. Hoci nema
zatial inStitucionalizovanU povahu, pri ochrane Zzivotného prostredia zohrava
Castokrat tu najddlezitejSiu Ulohu. Jej dblezitost prameni najma z toho, Ze ¢lenovia
Straze prirody sU tymi, ktori su ,v teréne" avykonavaju kontroly. Prienik medzi
kompetenciami Slovenskej inSpekcie Zivotného prostredia a Straze prirody je najma
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v kontrole podnetov. Byrokratickeé fungovanie Straze prirody sme tiez opisali v tomto
prispevku. Aby vSak Straz prirody a aj Slovenska inspekcia zivotného prostredia
mohli fungovat efektivnejsie a hospodarnejSie bolo nevyhnutné vytvorit systém,
v ktorom by si mohli vymienat informacie a ¢lenovia Straze prirody sa tak stali
,predizenou rukou" indpektorov, ktori rozhoduji o porudeniach zakona. KedZe
odbornych inSpektorov. mame na Slovensku do 30, takéto spojenie strazcov
ainspektorov bolo dlho ocakavané. Vytvorenim informacného systému Straze
prirody doslo k elektronizacii Straze prirody, moznosti komplexnej evidencie ¢innosti
¢lenov, vymeny Udajov o Udajov o environmentalnych deliktoch medzi strazou
prirody a SIZP ako spravnym orgdnom, moznosti zadavat Udaje o osobach,
priestupkoch a zaznamoch z kontrol vykonanych ¢lenmi Straze prirody do databazy
a zaroven moznosti overovat Udaje kontrolovanych osob, ¢i ku zadavaniu podnetov
od obcanov, ktoré si strazcovia vyberu v aplikacii a vykonaju kontrolu podla pokynov
inSpektorov. Tento informacny systém ulahcil pracu nie len inSpektorom a strazcom
prirody ale aj zabezpecuje efektivnejSie a hospodarnejSie nakladanie sverejnymi
financiami. Ziného pohladu zabezpedil spravodlivejSie prejedavanie priestupkov
a spravnych deliktov na tomto Useku a v neposlednom rade lepSiu ochranu Zivotného
prostredia.
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ULOHA UMELEJ INTELIGENCIE V BOJI PROTI DEZINFORMACIAM:
PRILEZITOSTI AVYZVY

ARTIFICIAL INTELLIGENCE IN THE FIGHT AGAINST DISINFORMATION:
OPPORTUNITIES AND CHALLENGES

Jana Cihanova*

Abstrakt: Clanok sa zameriava na problematiku boja proti dezinformacidm a na
moznosti, ktoré v tomto smere poskytuje umela inteligencia. Sucasne vsak
autorka v ¢lanku upozorfiuje aj na vyzvy, ktoré stymto rieSenim suvisia. Aj napriek
tomu, Ze umeld inteligencia mo6ze byt velmi uzitocna pri detekcii Sirenia
dezinformacii, na druhej strane méze byt zneuzivana prave naich Sirenie. V ¢lanku
sa preto diskutuje o potencialnych vyhodach a rizikach pouzitia umelej
inteligencie v boji proti dezinformaciam.

Kldcoveé slova: Dezinformacie. Umela inteligencia. Transparentnost.

Abstract: This paper focuses on the issue of fighting disinformation and the
possibilities provided by artificial intelligence in this regard. However, at the same
time, the author also draws attention to the challenges associated with this
solution. Although artificial intelligence can be instrumental in detecting the
spread of disinformation, on the other hand, it can be misused precisely to spread
it. This paper, therefore, discusses the potential benefits and risks of using
artificial intelligence to combat disinformation.

Key words: Disinformation. Artificial intelligence. Transparency.

Introduction

The issue of spreading disinformation is still very topical in society. Since the
outbreak of the COVID-19 pandemic and the outbreak of the war in Ukraine, they
have become one of the current hybrid threats in the world. The issue of artificial
intelligence itself is no less topical, especially in the context of a significant shift in the
formation of European regulation of artificial intelligence. However, it is highly
debatable what role artificial intelligence plays, either in the fight against

* Univerzita Komenského v Bratislave, Pravnicka fakulta
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disinformation or, conversely, in connection with the spread of disinformation itself.
This paper aims to analyze the role of artificial intelligence in the fight against
disinformation. In the introduction, the paper aims to explore how artificial
intelligence can be used to identify and detect disinformation and prevent its spread.
On the other hand, the paper examines the limitations, risks, and ethical issues
associated with using artificial intelligence in this area. This paper aims to provide
insight into the current state and perspectives of the use of artificial intelligence in
the fight against disinformation and contribute to the discussion of the challenges
and existing limitations associated with the use of artificial intelligence in the fight
against disinformation.

Artificial intelligence and disinformation: A possible opportunity

Currently, many different initiatives are already aimed at combating disinformation.
These initiatives are mainly projects aimed at verifying facts, the so-called fact-
checking.? Fact-checking has been chiefly based on manual human intervention to
verify the veracity of given information. As the volume of disinformation grows,
manual fact-checking is increasingly considered inefficient, time-consuming, and
costly. The first proposals for automating online fact-checking appeared a few years
ago. For example, Google or Facebook use machine learning algorithms3 to suppress
trolls and detect and remove fake accounts of some bots or proactively identify
sensitive content. According to Facebook's statistics, up to 99.5 percent of the
removed content related to terrorism, and 98.5 percent of fake accounts, were
caught by artificial intelligence tools - not the users themselves. * Facebook now uses
similar technologies to detect fake stories and recognize copies of these stories that
have already been revealed as disinformation or false.> This artificial intelligence
system recognizes patterns that would allow it to identify malicious online behavior.
As the accuracy and performance of artificial intelligence systems continue to

> ADAIR, B: Duke Study Finds Fact-Checking Growing Around the World,” Duke Reporters’ Lab, April
4, 2014, . [online]. Available on: https://reporterslab.org/duke-study-finds-fact-checking-growing -
around-the-world/.

3 Machine learning is a subset of artificial intelligence that allows a system to learn and improve
automatically. It focuses on computers learning from data and improving with experience — rather
than being explicitly programmed to do so. In machine learning, algorithms are trained to find
patterns and correlations in large data sets and make the best decisions and predictions based on that
analysis.

4 KERTYSOVA, K.: Artificial Intelligence and Disinformation. Secur Hum Rights. 2018. Vol. 29(1-4):55-
81.2018 [online]. Available on: https://www.shrmonitor.org/assets/uploads/2019/11/SHRM-
Kertysova.pdf

5 ZUCKERBERG, M: A Blueprint for Content Governance and Enforcement,Facebook, November 15,
2018, [online]. Available on: https://www.facebook.com/notes/mark-zuckerberg/a-blueprint-for-
content-governance-andenforcement/10156443129621634/
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improve, there is a growing expectation that these systems can succeed where
humans have failed — such as overcoming personal biases in decision-making.
However, artificial intelligence systems still have certain limitations. Thus, fully
automated fact-checking remains a distant goal for now. Social media platforms
continue to rely on a combination of artificial intelligence systems and some human
oversight. Applying automated techniques to detect and combat disinformation has
several fundamental limitations.The first significant shortcoming is the risk of
excessive legal and correct content blocking.® There is the risk of negatively affecting
freedom of expression, which can lead to censorship of legitimate content, which is
incorrectly labeled as misinformation by the artificial intelligence system.” The
reason is that automated technologies still need to improve their ability to assess the
accuracy of individual statements. Current artificial intelligence systems can only
identify simple statements and must also master concepts such as sarcasm and
irony.® Both automated and human verification mechanisms have limitations and
possibly unintended consequences, even the human factor can fail when verifying
certain information. Human review of content is costly and prone to errors and
ambiguous results. Finally, it is crucial for automated fact-checking to evaluate
essential questions about who has the authority to determine what content is legal
or illegal, desirable or undesirable.® Artificial intelligence tools provide previously
unavailable possibilities for experts to analyze large amounts of data and use
complex patterns in large data sets. Artificial intelligence methods are most
successful when performing relatively narrow, well-defined tasks such as, e.g. data
classification. They can be used to detect fake accounts, such as primary screening of
content for potential disinformation, performing deeper analysis that can detect
modified versions of already exposed articles, moderating discussed topics,
monitoring negative stories, and identifying artificial intelligence generated content
(e.g., text, images, audio ) and other activities.® Analysts have to scan a massive
amount of information using different tools to detect and monitor a disinformation

® MARSDEN, T.,C. Regulating disinformation with artificial intelligence: effects of disinformation
initiatives on freedom of expression and media pluralism, European Parliament. (2019). [online].
Available on: https://data.europa.eu/doi/10.2861/003689

7ROSENBACH, E. and MANSTED, K.: Can Democracy Survive in the Information Age?. Paper, Belfer
Center for Science and International Affairs, Harvard Kennedy School, October 2018. [online].
Available on:
https://www.belfercenter.org/sites/default/files/files/publication/CanDemocracySurvive_o.pdf

8 Ibid.

9 Joint Report by Civil Liberties Union for Europe, and European Digital Rights (EDRi, 2018) Informing
the 'Disinformation' Debate [online]. Available on: https://edri.org/files/online_disinformation.pdf

20 KERTYSOVA, K.: Artificial Intelligence and Disinformation. Secur Hum Rights. 2018. Vol. 29(1-4):55-
81.2018 [online]. Available on: https://www.shrmonitor.org/assets/uploads/2019/11/SHRM-
Kertysova.pdf
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campaign. They perform this analysis by identifying patterns, classifying textual and
audiovisual data, calculating similarities between content samples, and other
techniques. Artificial intelligence models can be designed to support all of these tasks
(with varying degrees of success) and can therefore be a powerful tool for analysts.
Artificial intelligence can automate a wide range of specific tasks and significantly
increase the productivity of analysts by helping to process vast amounts of
information and identify what needs further attention. Based on the analyzes carried
out, we recognize the main areas in which artificial intelligence can facilitate the work
of analysts. In particular, it is about detecting suspicious content for further review:
detecting, rating, and sorting articles based on the veracity and detecting similar
content, which helps to evaluate the dynamics of the spread of a particular story.
Next is detecting the spread of disinformation: monitoring topics and identifying
bots based on their activity patterns and created content. It is also possible to state
partial automation in disinformation content analysis: automatically classifying
articles into disinformation narratives.** In Slovakia, such a tool was created to
investigate Slovak websites by an employee of the Kempelen Institute of Intelligent
Technologies.* They created a tool for searching for existing fact-checks, i.e., articles
devoted to refuting untruths spread online.

Artificial intelligence and disinformation: A possible challenges

Itisimportant to note that just as any technology can bring significant benefits, it can
also bring risks. This part of the paper deals with a controversial novelty in society -
chatbot ChatGPT, an artificial intelligence system. It can be imagined as a model of
generative artificial intelligence®3, which can, for example, create a natural-sounding
text by itself. It is almost indistinguishable from text written by a human. We can also
define ChatGPT* as a tool powered by artificial intelligence that allows us to have a
real-time conversation with a chatbot and get answers to questions. In recent years,
the capabilities of generative artificial intelligence systems have greatly improved,
and the potential benefits and risks associated with these models have also been
hypothesized. Three main developments have driven recent advances in generative
models: the explosion of training data in the form of human language available on
the Internet, improvements in the underlying neural network models and the

** Ibid.

2 Independent, non-profit institute dedicated to intelligent technology research.

3 Generative artificial intelligence is an artificial intelligence system capable of generating text,
images, or other media in response to prompts. Generative artificial intelligence models learn the
patterns and structure of their input training data and then generate new data with similar
characteristics.

* ChatGPT is a variant of the language model developed by OpenAl. It is used in conversation robots
and other applications from the field of natural language processing.
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algorithms used to train them, and last but not least, the rapid growth in the amount
of computing power used to train these models, allowing creating more extensive
and more sophisticated models.*> On the one hand, these systems open up
possibilities in fields as diverse as health, education, and science. However, concerns
have also begun to spread that these models could displace human workers and that,
in the wrong hands, they could be deliberately misused to cause social harm. The last
decade has seen an increase in political influence operations — covert and deceptive
efforts to influence the opinions of target audiences, especially on social media
platforms.*® Various studies show that artificial intelligence systems such as ChatGPT
can make it significantly easier for so-called troll armies to expand their existing
operations. In society, we have already met artificial intelligence that can create
images and audio, and we also know that it can cause particular problems in society.
However, systems such as ChatGPT can generate text, which can significantly
strengthen the impact of disinformation campaigns on social media through fake
accounts, and their spreaders will no longer have to rely on copying and pasting the
exact text over and over again across social media accounts. On the other hand,
however, it is necessary to state that systems like ChatGPT are primarily intended to
provide human-like responses in natural language. It is not intended to provide any
precise information nor to perform mathematical calculations or the like. At the
beginning of this year, research and various test studies were also carried out to verify
the claims that ChatGPT provides - it can be stated that some answers corresponded
to reality; sometimes, it refuted false information, and sometimes it confirmed it.*7
As a result, it is impossible to determine precisely whether these systems are
trustworthy, and the only way to verify the truth of the information that such systems
provide is that it is already known.

Regulation of artificial intelligence in the European Union

Regarding the legal regulation of artificial intelligence, the currently debated and
prepared Artificial Intelligence Act, proposed by the European Commission, also
called "the strictest regulation of artificial intelligence in the world," cannot be
overlooked. Deploying artificial intelligence systems has a strong potential to deliver

SGOLDSTEIN J.A. et al: Generative Language Models and Automated Influence Operations:
Emerging Threats and Potential Mitigations. Georgetown University’s Center for Security and
Emerging Technology OpenAl and Stanford Internet Observatory. 2023. [online]. Available on:
https://cdn.openai.com/papers/forecasting-misuse.pdf

% SISON, A.J.G et al: ChatGPT: More than a “Weapon of Mass Deception” Ethical Challenges and
Responses from the Human-Centered Artificial Intelligence (HCAI) Perspective 2023 [online].
Available on: https://ssrn.com/abstract=4423874

7 HOES, E., ALTAY, S.: Leveraging ChatGPT for Efficient Fact-Checking. 2023 [online]. Available on:
https://doi.org/10.31234/0sf.io/gnjkf and
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societal benefits, economic growth and boost EU innovation and global
competitiveness. At the same time, it is widely recognized that the specific
characteristics of certain artificial intelligence systems raise particular concerns,
especially when it comes to security, safety, and the protection of fundamental
rights. Reflections on how to address these concerns have begun in the EU. In
February 2020, the European Commission published a White Paper on Artificial
Intelligence and proposed to create a European regulatory framework for
trustworthy artificial intelligence. In this context, in April 2021, the European
Commission presented a draft of a new law on artificial intelligence. The Commission
proposes to enshrine a technologically neutral definition of artificial intelligence
systemsin EU law. Moreover, it also suggests adopting a different set of rules tailored
to a risk-based approach. The Artificial Intelligence Act follows a risk-based
approach, classifying artificial intelligence systems according to the degree of risk.
As the risks increase, so do the measures to be taken: the highest level of risk leads
to a ban on the use of artificial intelligence systems, while for less risky, the focus is
on transparency obligations to ensure that users they were aware that they were
interacting with an artificial intelligence system and not a human being. In 2021, the
European Commission presented a preliminary version of the Artificial Intelligence
Act, which outlines rules for artificial intelligence tools categorized by the level of
perceived risk.*® When it seemed that the negotiations between the legislators were
reaching the final stage, the process was disrupted by the emergence of applications
such as ChatGPT. Artificial Intelligence Act was supposed to regulate the use of
artificial intelligence applications based on the risk they pose. The most harmful
methods (mass surveillance or social scoring) would be subject to strict control.
However, systems like ChatGPT have complicated the issue. Their use can be helpful
but also harmful - for example, to produce disinformation. The EU Council mandated
the Commission to set requirements for the security and transparency of artificial
intelligence technologies in general use (ChatGPT and similar applications would also
fall into this category). In May 2023, MEPs approved new transparency and risk
management rules for artificial intelligence systems to ensure the ethical and human-
centered development of artificial intelligence in Europe. In theiramendments to the
Commission's proposal, MEPs seek to ensure that artificial intelligence systems are
supervised by humans, safe, transparent, traceable, non-discriminatory, and
environmentally friendly. They also want a single definition of artificial intelligence
designed to be technology neutral to apply to today and future artificial intelligence
systems. Artificial intelligence models such as ChatGPT would thus have to meet

® EU Al Act: first requlation on artificial intelligence [online]. Available on:
https://www.europarl.europa.eu/news/en/headlines/society/202306015T0g93804/eu-ai-act-first-
regulation-on-artificial-intelligence?&at_campaign=
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additional transparency requirements under this law, such as disclosing Al-generated
content, designing the model to prevent the generation of illegal content, and
publishing summaries of the copyrighted data used for training.®

Conclusion

As the volume of online content grows, automated fact-checking has excellent
potential as a faster and more cost-effective addition to, or even replacement for,
human oversight—blocking or removing fake content before it is uploaded online.
However, developing artificial intelligence to identify malicious content proactively
may take a few more years. From the above, it follows that due to the current
limitations, however, artificial intelligence can only play a supporting role by helping
to process the vast amount of information and identify what needs further attention.
However, social and online media monitoring tools increasingly implement artificial
intelligence based solutions that allow information to be searched more thoroughly.
We see that fundamental theoretical breakthroughs are still needed to reach or
surpass human abilities in decision-making tasks. Even as for their accuracy, it is
necessary to develop the detection algorithms further in order to reach the level of
efficiency. As follows from the above, developing artificial intelligence systems is a
double-edged sword for democratic societies. On the one hand, artificial intelligence
systems will improve human processes and tasks in the online environment, such as
detecting disinformation, bots, altered text and images, and manipulated audio and
visual material. On the other hand, the same technologies make it possible to
increase the efficiency and scope of information operations to spread disinformation.
A more significant global effort is needed to work on ways to detect and respond to
artificial intelligence generated content. Policies to combat false and malicious
content should already target the next generation of disinformation, which, fueled
by advances in artificial intelligence and decentralized computing, makes
disinformation faster-spreading, more sophisticated, and harder to detect. New
technologies develop much faster than their regulation itself. Stronger linkages,
partnerships, and open conversations are needed to ensure the responsible use of
artificial intelligence and the development of timely and appropriate responses to its
potential misuse. It is necessary to appeal to the cooperation of developers of
artificial intelligence systems and government authorities. In parallel, more research
is needed to understand the extent and origins of disinformation, the trends and
patterns behind it, and the mechanisms disinformation spreaders use. Investing in

9 Al Act: a step closer to the first rules on Artificial Intelligence [online]. Available on:
https://www.europarl.europa.eu/news/en/press-room/20230505IPR84904/ai-act-a-step-closer-to-
the-first-rules-on-artificial-intelligence
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digital and media literacy to increase social awareness and critical media
consumption is no less important. Last but not least, it is essential to emphasize that
while systems such as ChatGPT, can help make significant advances in fact-checking,
it is essential to recognize that it cannot replace the human element of the task (yet).
We must rely on more than just technology for fact-checking, as this could potentially
lead to the spread of disinformation. International cooperation in developing
artificial intelligence based models, tools, and datasets is critical, as is proper
cooperation between governments and online platforms. The use of artificial
intelligence powered tools in disinformation campaigns is expected to increase
gradually. The most critical limitation of artificial neural networks is that they still
need to gain common terminology and reasoning. These limitations hinder the
ability of current artificial intelligence models to perform fact-checking, evaluate
logical consistency, and deal with implicit statements. Despite skepticism about the
usefulness of autonomous artificial intelligence systems in detecting and monitoring
disinformation, current artificial intelligence can do the heavy lifting of collecting,
cleaning, categorizing, and translating data.

Bibliography
1. ADAIR, B: Duke Study Finds Fact-Checking Growing Around the World,” Duke
Reporters’ Lab, April 4, 2014, . [online].  Available on:

https://reporterslab.org/duke-study-finds-fact-checking-growing  -around-the-
world/.

2. GOLDSTEIN J.A. et al: Generative Language Models and Automated Influence
Operations: Emerging Threats and Potential Mitigations. Georgetown
University’s Center for Security and Emerging Technology OpenAl and Stanford
Internet Observatory. 2023. [online]. Available on:
https://cdn.openai.com/papers/forecasting-misuse.pdf

3. HOES, E., ALTAY, S.: Leveraging ChatGPT for Efficient Fact-Checking. 2023
[online]. Available on: https://doi.org/10.31234/0sf.io/qnjkf and

4. KERTYSOVA, K.: Artificial Intelligence and Disinformation. Secur Hum Rights.
2018. Vol. 29(1-4):55-81.2018 [online]. Available on:
https://www.shrmonitor.org/assets/uploads/2019/11/SHRM-Kertysova.pdf

5. MARSDEN, T., C. Regulating disinformation with artificial intelligence : effects of
disinformation initiatives on freedom of expression and media pluralism,
European Parliament. (2019). [online]. Available on:
https://data.europa.eu/doi/10.2861/003689

6. ROSENBACH, E. and MANSTED, K.: Can Democracy Survive in the Information
Age?. Paper, Belfer Center for Science and International Affairs, Harvard
Kennedy School, October 2018. [online]. Available on:

110



https://www.belfercenter.org/sites/default/files/files/publication/CanDemocracy
Survive_o.pdf

7. SISON, A.J.G. et al: ChatGPT: More than a “Weapon of Mass Deception” Ethical
Challenges and Responses from the Human-Centered Artificial Intelligence
(HCAI) Perspective 2023 [online]. Available on:
https://ssrn.com/abstract=4423874

8. ZUCKERBERG, M: A Blueprint for Content Governance and
Enforcement,Facebook, November 15, 2018, [online]. Available on:
https://www.facebook.com/notes/mark-zuckerberg/a-blueprint-for-content-
governance-andenforcement/10156443129621634/

9. EU Al Act: first regulation on artificial intelligence [online]. Available on:
https://www.europarl.europa.eu/news/en/headlines/society/20230601ST09380
4/eu-ai-act-first-regulation-on-artificial-intelligence?&at_campaign=

10. Al Act: a step closer to the first rules on Artificial Intelligence [online]. Available
on: https://www.europarl.europa.eu/news/en/press-
room/20230505IPR84904/ai-act-a-step-closer-to-the-first-rules-on-artificial-
intelligence

11. Joint Report by Civil Liberties Union for Europe, and European Digital Rights
(EDRIi, 2018) Informing the 'Disinformation' Debate [online]. Available on:
https://edri.org/files/online_disinformation.pdf

Contact information

Mgr. Jana Cihanova, LL.M.

cihanova2@uniba.sk

Comenius University in Bratislava, Faculty of Law,
Department of Civil Law

111



MILNIKY V OBLASTI PUBLIKACIi A MEDIALNYCH SLUZIEB
MILESTONES IN THE FIELD OF PUBLICTAIONS AND MEDIA SERVICES

Rastislav Munk?

Abstrakt: Prispevok analyzuje novu pravnu Upravu publikacii, a to s hlavnym
zameranim na nové pravne institUty podla zakona o publikaciach, v komparacii s
povodnou pravnou Upravou. Rovnako sa sustredi na novy pravnu Upravu
medialnych sluzieb, tiez s hlavnhym dbérazom na nové pravne instituty podla
zakona o medialnych sluzbach. Pre komplexnost analyzy, autor sa v prispevku
venuje aj buducim moznym aplikacnym problémom novej pravnej Upravy.

Klucové slova: publikacie, medialne sluzby, nové pravne instituty

Abstract: The paper analyzes the new legal regulation of the publication, with a
main focus on the new legal institutes according to the Law on Publications, in
comparison with the original legal regulation. It will also focus on the new legal
regulation of media services, also with the main emphasis on new legal institutes
according to the Act on Media Services. Due to the complexity of the analysis, the
author also addresses possible future application tasks of the new legislation in
the article.

Key words: publications, media services, new legal institutes

Uvod

Nakolko v oblasti Medidlneho prava doslo vroku 2022 kvyraznym zmenam,
o ktorych dlho diskutovala jednak Siroka verejnost ajednak odborna verejnost,
predmetom prispevku na konferencii Milniky prava bol zvoleny prispevok na tému
Milniky v oblasti Mediadlneho prava, nakolko ide o velmi vyznamnu a aktualnu tému.
Pokial hovorime o milnikoch v oblasti medialneho prava, tak je potrebné rozdelit
predmetnu tému prispevku na dve zakladné oblasti:

oblast publikacii — pod ¢im je potrebné podla novej pravnej Upravy rozumiet
publikacie periodické publikacie, neperiodické publikacie, vedecké a odborné
periodické publikacie, vedecké a odborné neperiodické publikacie, zatial' ¢o podla
doterajsej pravnej Upravy sme rozumeli len periodickd tlac.

* Univerzita Komenského v Bratislave, Pravnicka fakulta
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2. oblast medialnych sluzieb — pod ¢im je potrebné podla novej pravnej Upravy
rozumiet vysielanie rozhlasovej programovej sluzby, vysielanie televiznej
programovej sluzby, poskytovanie audiovizualnej medialne sluzby na poziadanie,
poskytovanie retransmisie, poskytovanie multiplexu, poskytovanie platformy na
zdielanie videi.

V oblasti publikacii bol prijaty zakona €. 265/2022 Z.z. o vydavateloch publikacii a o

registri v oblasti médii a audiovizie a 0 zmene a doplneni niektorych zakonov (zakon

o publikaciach), ato sucinnostou od 1.8.2022, ktorym doslo k vytvoreniu novej

pravnej Upravy. Tymto zakonom doslo kzruseniu zdkona ¢. 167/2008 Z.z. o

periodickej tlaci a agenturnom spravodajstve a o zmene a doplneni niektorych

zakonov (tlacovy zakon).

V oblasti medidlnych sluzieb bol prijaty zakona ¢. 264/2022 Z.z. o medialnych

sluzbach a o zmene a doplneni niektorych zakonov (zakon o medialnych sluzbach),

ato rovnako s ucinnostou od 1.8.2022, ktorym doslo k vytvoreniu novej pravnej

Upravy. Tymto zakonom doslo k zruSeniu zdkona ¢. 308/2000 Z. z. o vysielani

a retransmisii a zakona €. 220/2007 Z. z. o digitalnom vysielani programovych sluzieb

a poskytovani inych obsahovych sluzieb prostrednictvom digitalneho prenosu.

Predmetom tohto prispevku nie je analyzovat komplexne novu pravnu Upravu

mediadlneho prava, nakolko vzhladom na rozsah zmien to nie je z hladiska rozsahu

prispevku mozné, ale hlavnym cielom je poukazat na zmeny, ktoré mozno povazovat
za milniky v oblasti mediadlneho prava, t.j. na zasadné zmeny.

Tieto milniky budu v prispevku podrobené analyze, komparacii s doterajSou pravnou

Upravou a tiez uvedieme mozné buduce aplikacné problémy.

Milniky v oblasti publikacii

V prvom rade je potrebné uviest, Ze zakon o publikaciach nahradil a zrusil doteraz
platny tlacovy zakon.

Cielom predlozeného ndvrhu zakona je reflektovat aktudlny vyvoj a nové poZiadavky
v oblasti Sirenia informdcii, a to nie len prostrednictvom tradicnej periodickej tlace, ale
aj prostrednictvom elektronickych periodickych publikdcii a spravodajskych webovych
portdlov.?

Z3akladnym cielom zakona o publikaciach je teda vytvorenie pravneho ramca, prav
a povinnosti v pripade elektronickych periodickych publikacii a spravodajskych
webovych portadlov a nielen pravny ramec pre printové média v podobe novin,
Casopisov alebo inej tlacoviny.

Z3akon o publikaciach priniesol mnoho zmien, z ktorych za najzadsadnejsie mozno
povazovat nasledovné:

2 Dévodova sprava k zakonu €. 265/2022 Z.z. o vydavateloch publikacii a o registri v oblasti médii a
audiovizie a 0 zmene a doplneni niektorych zakonov (zakon o publikaciach)
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Uprava systému evidovania periodickych publikacii,
Uprava povinnosti vydavatelov periodickych publikacii atlacovej agentury pri
Sireni informacii,

3. povinnost vydavatelov neperiodickych publikacii uverejiovat povinné Udaje vo
vztahu k Sireniu tychto publikacii,

4. povinnost vydavatela periodickej publikacie a prevadzkovatela spravodajského

webového portalu zapisat sa do registra partnerov verejného sektora,

upravenie transparentnosti financovania,

odlisSitelnost inzercie a explicitne vyluCenie zodpovednosti vydavatela za

pravdivost zverejnenej inzercie, Ci inej formy propagacie,

7. povinnosti vydavatelov periodickych publikacii vydavatelov neperiodickych
publikacii a prevadzkovatelov spravodajskych webovych portalov za ucelom
budovania konzervacného fondu a digitalneho depozitného fondu,

8. zriadenie registra v oblasti médii a audiovizie s ciefom umoznit verejnosti uceleny
aprehladny pristup kaktualnym informaciam o poskytovateloch, sluzbach
a produktoch v oblasti médii a audiovizie,

9. zavedenie samoregulacie zakotvujucej zasadu res iudicata.
Napriek vsetkym uvedenym zasadnym zmenam v oblasti publikacii, analyze bude
podrobeny zakladny posun od periodickej tlace k publikacii.
Podla povodného zakona o periodickej tlaci u¢inného do 31.7.2022 sa za periodicky
tlac¢ povazovalo, cit. Periodicka tlac su noviny, casopisy alebo ind tlac, vydavana pod
rovnakym ndzvom, s rovnakym obsahovym zameranim a v jednotnej grafickej Uprave,
najmenej dvakrdt v kalendarnom roku.3 Za periodicky tla¢ sa tak v Slovenskej
republike dlhodobo povaZzovala len tlacovina (noviny, casopisy alebo ina tlac), to
znamena len média v tlaCenej podobe, Cize tzv. printové média.

Takato pravna Uprava periodickej tlace bola v Slovenskej republike s U¢innostou od

1.6.2008, a to aj napriek tomu, Ze uz v roku 2004 bolo vydané Odporucanie Vyboru

ministrov Rady Eurdpy (2004)16, ktoré reagovalo na vznik novych médii, ato

elektronickej verzie periodickej tla¢e Sirenej prostrednictvom internetu. Podla

Preambuly Odporucania Vyboru ministrov Rady Eurdpy doslo k rozsireniu okruhu

médii, na ktoré by sa mala vztahovat povinnost zverejnit odpoved aj na elektronicku

verziu periodickej tlace, cit. ,...Ze prdvo na odpoved’ je vhodny opravny prostriedok
voblasti on-line médii vzhladom k moznosti okamzitej opravy spornej informdcie

a vzhladom k technicky jednoduchému spésobu, ktorym je mozné odpoved’ dotknutej

osoby k takymto spornym informaciam pripojit."* Tlacovy zdkon hoci bol prijaty v roku

2008 v Slovenskej republike na to dlho nereagoval.

owm

3§ 2 ods. 1zakona €. 167/2008 Z.z. o periodickej tlaci a agentdrnom spravodajstve a o zmene a doplneni
niektorych zakonov (tlacovy zakon)
4 Preambula Odporucania Vyboru ministrov Rady Eurdpy (2004)16
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Vo vseobecnosti a v jednoduchosti mozno uviest, Ze novy zakon o publikaciach sa
nevztahuje uz len na periodicku tlac vo forme casopisov, novin alebo inej tlace, ale aj
na elektronické periodické publikacie.

V suvislosti s prijatim zakona o publikaciach doslo tak kvyznamnému posunu,
nakolko zdakon o publikacidch zavadza nové pojmy ako napriklad publikacia,
periodicka publikacia, neperiodickd publikacie, vratane vedeckej aodbornej
periodickej publikacie alebo vedeckej a odbornej neperiodickej publikacie. Takéto
precizne definovanie novych pojmov sa javi ako vhodné, avsak z hladiska aplikacie
v buducnosti pri takomto podrobnom definovani viacerych pojmov bude dochadzat
k aplikacnym problémom.

Je potrebné uviest, ze k dneSnému driu mame evidovanych v zozname publikacii
vedenom Ministerstvo kultury Slovenskej republiky priblizne 1500 vydavatelov
periodickych publikacii zrbéznych oblasti odborného, vedeckého, ale 3j
spolocenského zivota. Z hladiska praktickych skusenosti, uz v minulosti (ked sme
mali len periodicku tlac) dochadzalo k mnohym poruseniam povinnosti vydavatelov
periodickej tlaCe, a to jednak v pripade evidencie periodickej tlace, ale aj v pripade
plneni povinnosti vydavatelov periodickej tlace. V pripade rozsirenia kategorii
publikacii, a s tym spojeného rozsirenia povinnosti vydavatelov publikacii, tak podla
nazoru autora moéze dochadzat este kvadsim aplikacnym problémom v plneni
povinnosti vydavatelov periodickych publikacii. Je momentalne este priskoro
hodnotit ako to bude, ale v buducnosti ukaze prax, Co takéto zavedenie novych
pojmov bolo vhodné, Ucelné a Ci nesposobilo praktické problémy.

Ak hovorime o posune od periodickej tla¢ vo forme ¢asopisov, novin alebo inej tlace
k elektronickym periodickym publikaciam, v prvom rade je potrebné uviest, Ze pojem
periodicka tla¢ bol nahradeny a precizovany viacerymi pojmami, ato najma
vSeobecnym pojmom publikacia a pojmom periodicka publikacia.

Podla § 2 ods. 1 zakona o publikaciach, cit. Publikdcia je slovom, pismom alebo
obrazom vyjadreny obsah alebo subor obsahov, verejne rozsirovany na uzemi
Slovenskej republiky alebo urceny na spristupriovanie verejnosti na uzemi Slovenskej
republiky s cielom informovat, zabdvat alebo vzdelavat Siroku verejnost.> Zaroven § 2
ods. 1 zakona o publikacidch negativne vymedzuje, ¢o publikdciou nie je, a)
audiovizudlne dielo, audiovizudlny zdznam umeleckého vykonu a audiovizudlny
zaznam programu, b) zvukovy zdznam umeleckého vykonu hudobného diela a zvukovy
zdznam programu.® Z citovaného ustanovenia § 2 ods. 1 zakona o publikaciach je tak
zrejmé, ze vsucasnosti uz aj rozne podcasty sU publikaciou vzmysle zakona

5§ 2 ods. 1 zdkona €. 265/2022 Z.z. o vydavateloch publikacii a o registri v oblasti médii a audiovizie a
o zmene a doplneni niektorych zakonov (zakon o publikaciach)
6§ 2 ods. 1 zdkona ¢. 265/2022 Z.z. o vydavateloch publikacii a o registri v oblasti médii a audiovizie a
o zmene a doplneni niektorych zdkonov (zakon o publikaciach)
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o publikaciach, comu doteraz podla doteraz platného tlacového zakona tak nebolo.

Z3kladnou podmienkou, na to aby sme mohli hovorit o publikacii (po splneni

podmienky ze je to obsah pisomny, slovny alebo obrazovy) je verejné rozsirovanie na

uzemi Slovenskej republiky alebo spristuprfiovanie verejnosti na Uzemi Slovenskej

republiky.

Nasledne zakon o publikaciach ¢leni samotné publikacie na periodické publikacie

a neperiodické publikacie.

Podla § 2 ods. 4 zakona o publikaciach, cit. Periodicka publikdcia je publikacia verejne

rozsirovand alebo spristupriovand verejnosti najmenej dvakrdt rocne pod rovnakym

ndzvom a oznacend medzindrodnym standardnym cislom seridlu (ISSN), ak bolo

pridelené, ktorou je

a) periodicka tlac,

b) elektronickd periodicka publikdcia; elektronickd periodickd publikdcia pristupnd vo

viacerych formatoch suboru sa povazuje za jednu elektronicku periodicku publikdciu,

c) spravodajsky webovy portdl.”

Tymto spésobom zakon o publikaciach vymedzil, resp. precizoval aj doteraz platnu

definiciu periodickej publikacie. Periodickou publikaciou tak mozno rozumiet

publikaciu (z § 2 ods. 1 zakona o publikaciach je zrejmé, ze ide o slovom, pismom

alebo obrazom vyjadreny obsah alebo subor obsahov), ktora je verejne rozsirovana

alebo spristupfiovana verejnosti najmenej dvakrat rocne pod rovnakym nazvom

a oznacena medzinarodnym Standardnym cislom serialu (ISSN), ak jej takéto cislo

bolo pridelené, ako celok.

Vykonanim komparacie pojmu periodicka tla¢ podla doteraz platného tlacového

zakona a pojmu periodicka publikacia podla nového zakona o publikaciach nam

vychadza markantny rozdiel.

Po vykonani komparacie mézeme zhrnut v ¢om doslo k posunu medzi periodickou

tlacou podla doteraz platného tlacového zakona a periodickou publikaciou podla

nového zakona o publikaciach, pricom poukazujeme na znaky, ktoré ma periodicka

publikacia oproti periodickej tlaci:

e zhladiska formy je to slovom, pismom alebo obrazom vyjadreny obsah alebo
subor obsahov,

e je verejne rozSirovana na Uzemi Slovenskej republiky alebo urleny na
spristupfiovanie verejnosti na Uzemi Slovenskej republiky,

e jejcielom je informovat, zabavat alebo vzdelavat Siroku verejnost,

e je oznacend medzindarodnym standardnym Cdislom seridlu (ISSN), ak bolo
pridelenég,

7§ 2 ods. 4 zdkona €. 265/2022 Z.z. o vydavateloch publikacii a o registri v oblasti médii a audiovizie a
o zmene a doplneni niektorych zdkonov (zakon o publikaciach)
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e ideoperiodicku tla¢, alebo elektronicky periodicku publikaciu alebo spravodajsky
webovy portal.

To Co bolo v minulosti najviac kritizované bola skutocnost, ze tlacovy zakon sa sice
vztahuje na periodicku tlac v jej tlaCenej podobe, ale uZ sa nevztahuje na povedzme
aj ten isty obsah (mnoho krat aj rozsiahlejsi a meneny v realnom case) periodicke;j
tlace, ktory je Sireny prostrednictvom webovych stranok. Toto bolo novym zakonom
o publikaciach odstranené tym, Ze za periodickU publikaciu sa povazuje aj
elektronicka periodicka publikacia a spravodajsky webovy portal, pricom oba tieto
pravne instituty mozno zaradit ako najblizsie pojmy Sireniu obsahu periodickej tlace,
ktory je Sireny prostrednictvom webovych stranok. Zakon o publikaciach sice
nedefinuje blizsie elektronicky periodickd publikaciu, mozno za rfiu povazovat
periodicku publikaciu za splnenia podmienok stavenych podla § 2 ods. 4 zakona
o publikaciach v elektronickej podobe. Na rozdiel od toho, zdkon o publikaciach
definoval ako novy legislativny pojem spravodajsky webovy portal, ktory je
definovany v § 2 ods. 5 zakona o publikaciach, cit. Spravodajsky webovy portdl je
periodicka publikacia, ktora sprostredkuva Sirokej verejnosti pravidelne aktualizované
komunikdty novindrskej povahy prostrednictvom aplikdcie alebo webového sidla pod
spolocnym ndzvom webovej domény druhej Urovne alebo nizsej urovne, ak nie je jej
prilohou alebo osobitnym obsahom; za pravidelné aktualizovanie sa povazuje
aktualizovanie, ktoré sa realizuje najmenej jedenkrdt za tyZder.®

Ako v buducnosti mozny velky aplikacny problém sa javi skutocnost, ze zakon
o publikacidch sice za periodick0 publikaciu povazuje menovite (okrem
spravodajského webového portalu, ktory bol analyzovany vyssie) aj periodicku tlac
alebo elektronicku periodickd publikaciu, avsak tieto dva pojmy — periodicka tlac ani
elektronicka periodicka publikacia uz dalej nedefinuje.

Milniky v oblasti medialnych sluzieb

V prvom rade je potrebné uviest, ze zakon o medialnych sluzbach nahradil a zrusil
zakon o vysielani a retransmisii a zakon o digitalnom vysielani.

Cielom ndvrhu zdkona je priprava novej komplexnej pravnej Upravy v oblasti
audiovizualnych medidlnych sluzieb, ktord nahradi zakon ¢. 308/2000 Z. z. o vysielani a
retransmisii a o zmene zakona ¢. 195/2000 Z. z. o telekomunikdciach v zneni neskorsich
predpisov (dalej len ,zdkon o vysielani a retransmisii*) a zakon ¢. 220/2007 Z. z. o
digitdlnom vysielani programovych sluZieb a poskytovani inych obsahovych sluzieb
prostrednictvom digitdlneho prenosu a o zmene a doplneni niektorych zdkonov (zakon
o digitalnom vysielani) v zneni neskorSich predpisov. Primarnym dévodom na
predlozenie predmetného navrhu zakona je potreba transpozicie smernice Eurdpskeho

8§ 2 ods. 4 zdkona ¢. 265/2022 Z.z. o vydavateloch publikacii a o registri v oblasti médii a audiovizie a
o zmene a doplneni niektorych zdkonov (zakon o publikaciach)
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parlamentu a Rady (EU) 2018/1808 zo 14. novembra 2018, ktorou sa meni smernica

2010/13/EU o koordindcii niektorych ustanoveni upravenych zdkonom, inym prdvnym

predpisom alebo spravnym opatrenim v clenskych stdtoch tykajucich sa poskytovania
audiovizudlnych medialnych sluzieb (smernica o audiovizudlnych medialnych sluzbdch)

s ohladom na meniace sa podmienky na trhu (dalej len ,,smernica (EU) 2018/1808") do

slovenského pravneho poriadku.®

Z3akon o medialnych sluzbach priniesol mnoho zmien, z ktorych za najzasadnejsie je

potrebné povazovat nasledovné:

1. zahrnutie platforiem na zdielanie videi do reqgulacného ramca audiovizualnych
medialnych sluzieb,

2. nova Uprava postavenia apoOsobnost narodného nezavislého regulacného
organu, ktorym bola Rada pre vysielanie a retransmisiu, po novom Rada pre
medialne sluzby,

3. nova Uprava podmienok medialnej komercnej komunikacie, tzn. telenakupného
oznamu, telenakupu, sponzorovania, umiestriovania produktov,

4. zabezpecenie plurality informacii,

zabezpecenie transparentnosti majetkovych a personalnych vztahov,

povinnost zapisu do registra partnerov verejného sektora stanovena pre vsetky

médig, a to bez ohladu na to, ¢i so statom obchoduju alebo nie,

7. autorizacia vysielania programovej sluzby aautorizaciu poskytovania
audiovizualnej medialnej sluzby na poziadanie.

Napriek vsetkym uvedenym zdsadnym zmenam v oblasti medialnych sluzieb,
analyze bude podrobeny zakladny milnik za ktory povazujem zahrnutie platforiem
na zdielanie videi do requlacného ramca audiovizualnych medialnych sluzieb.
V prvom rade pri analyze platformy na zdielanie videi, ktora spada pod regulaciu
zakona o medialnych sluzbach, tak je potrebné urcit jurisdikciu. Zakladnym kritériom
pre urcenie jurisdikcie je, Ze musi ist o poskytovatela platformy na zdielanie videi, ak
ma svoje sidlo, miesto podnikania alebo bydlisko v Slovenskej republike. Dal$im
kritériom na urcenie jurisdikcie moze byt, ze musi ist poskytovatela platformy na
zdielanie videi, ktory nema sidlo v Slovenskej republike ale ak ma v Slovenskej
republike svoje sidlo

a) jeho materska medialna spolocnost,

b) jeho dcérska medialna spolocnost a materska medialna spolo¢nost nema sidlo v

inom C¢lenskom state,

c) spolocnost, ktord je sucastou jeho medidlnej skupiny, a materska medialna

spolo¢nost ani dcérska medialna spolocnost nemaju svoje sidlo v inom ¢lenskom

State.

owv

9 Dovodova sprava k zakonu €. 264/2022 Z.z. o medialnych sluzbach a o zmene a doplneni niektorych
zakonov (zakon o medialnych sluzbach)
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Z3akladnymi defini¢nymi znakmi platformy na zdielanie videi je, Ze ide o sluzbu

a) ktora je primarne hospodarskej povahy,

b) ktorej zakladnym ucelom alebo ucelom jej oddelitelnej ¢asti alebo ktorej zasadnou

funkciou je poskytovanie programov alebo videi vytvorenych uzivatelmi Sirokej

verejnosti, za ktoré nie je redakéne zodpovedny poskytovatel platformy na zdielanie

videi,

c) pri ktorej organizaciu poskytovanych programov alebo videi vytvorenych

uzivatelmi urcuje poskytovatel platformy na zdielanie videi, a to aj prostrednictvom

automatickych  prostriedkov alebo algoritmov, najmd prostrednictvom

zobrazovania, oznacovania a usporiadania,

d) ktora je poskytovana prostrednictvom siete a

e) ktorej hlavnym cielom je informovat, zabavat alebo vzdelavat Siroky verejnost.°

Z3kladné rozdiely medzi platformou na zdielanie videi a ostatnymi medialnymi

sluzbami su dva:

1. zakladnym Ucelom a zakladnou funkciou je poskytovanie programov alebo videi
vytvorenych uzivatelmi Sirokej verejnosti

2. poskytovatel nie je redakcne zodpovedny

Poskytovatel platformy na zdielanie videi podla ods. 1 tohto ustanovenia

nezodpoveda za obsah informacii za podmienok, ktoré ustanovuje § 6 zakona ¢.

22/2004 Z. z. o elektronickom obchode a 0 zmene a doplneni zdkona ¢. 128/2002 Z.

z. o Statnej kontrole vnutorného trhu vo veciach ochrany spotrebitela a o zmene a

doplneni niektorych zakonov (dalej ako ,,zakon o elektronickom obchode"). Pricom v

zmysle zakona o elektronickom obchode ide najma o situacie, kedy poskytovatel

sluzby nezodpoveda podla § 6 ods. 1 za prenasané informacie, ak sluzby informacne;j

spolocnosti pozostavaju vylucne z prenosu informacii v elektronickej komunikacne;

sieti alebo z poskytnutia pristupu do elektronickej komunikacnej siete a poskytovatel

sluzieb

a) nedal podnet na prenos informacii,

b) nevybral prijemcu informacii,

c) nezostavil ani neupravil informacie.

Vzhladom na uvedené (redakéna nezodpovednost poskytovatela platformy)

podstatnd cast obsahu prezentovaného prostrednictvom sluzieb platformy na

zdielanie videi nespada pod redakénu zodpovednost poskytovatela platformy na

zdielanie videi. Tito poskytovatelia vSak_zvycajne rozhoduju o organizacii obsahu,

konkrétne programov, videi vytvorenych pouzivatelmi a audiovizudlnych

komercnych oznamov, a to aj automatickymi prostriedkami alebo algoritmami.

Preto by sa od tychto poskytovatelov malo vyzadovat, aby prijali vhodné opatrenia

na ochranu maloletych pred obsahom, ktory by mohol narusit ich fyzicky, psychicky

0 § 45 Zakona o medialnych sluzbach
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alebo moralny vyvin. Tiez by sa od nich malo vyzadovat, aby prijali vhodné opatrenia
na ochranu Sirokej verejnosti pred obsahom, ktory zahffia podnecovanie k nasiliu
alebo nenavisti vodi skupine 0s6b alebo ¢lenovi skupiny zalozené na ktoromkolvek z
dévodov uvedenych v clanku 21 Charty zakladnych prav Eurdpskej unie alebo
ktorého Sirenie predstavuje trestny ¢in podla prava Unie.

Z3akon o medidlnych sluzbach v § 49 preto vymedzuje konkrétne opatrenia, ktoré
moze poskytovatel platformy na zdielanie videi uplatfovat s ciefom chranit
maloletych pred Skodlivym obsahom a verejnost pred obsahom, ktorym sa
podnecuje k nenavisti, nasiliu a terorizmu.™

Poskytovatel platformy na zdielanie videi prijme opatrenia tak, aby boli vzhladom na
rozsah a povahu platformy na zdielanie videi realizovatelné a vhodné z hladiska

a) povahy poskytovaného obsahu,

b) ujmy, ktort méze obsah spdsobit,

c) skupiny 0s0b, ktoré maju byt chranené,

d) prav a opravnenych zaujmov vratane zaujmov poskytovatela platformy na
zdielanie videi a uzivatelov, ktori nahrali alebo vytvorili obsah,

e) vseobecného verejného zaujmu.*?

* § 49 Zakona o medialnych sluzbach, cit. ,Opatrenia podla § 48 mo6zu zahfhat v zavislosti od
konkrétneho pripadu

a) zaradenie pravidiel podla § 48 do podmienok pouzivania platformy na zdielanie videi a zabezpecenie
ich uplatrovania,

b) zabezpeclenie existencie funkcie pre uzivatelov, ktori nahravaju videa vytvorené uzivatelmi, na
uvedenie toho, i tieto videa obsahuju medidlnu komer¢nu komunikaciu, ak o tom vedia alebo ak je
mozné odovodnene ocCakavat, Ze o tom vedia,

c) zriadenie a prevadzkovanie transparentného a uzivatelsky Ustretového mechanizmuy,
prostrednictvom ktorého budU méct uzivatelia nahlasovat alebo oznacovat obsah uvedeny v § 48 ods.
1, ktory je poskytovany na platforme na zdielanie videi,

d) zriadenie a prevadzkovanie systému informujiceho uzivatela, aky ucinok malo jeho nahlasenie
alebo oznacenie obsahu podla pismena c),

e) zriadenie a prevadzkovanie uzivatelsky Ustretového systému umoznujuceho uzivatelovi hodnotit
obsah uvedeny v § 48 ods. 1,

f) zriadenie a prevadzkovanie transparentného, uzivatelsky Ustretového a ucinného postupu
vybavovania a rieSenia staznosti uzivatelov, pokial'ide o vykonavanie opatreni uvedenych v pismenach
c)aze), h)ai),

g) zabezpecenie Ulinnych opatreni a nastrojov v oblasti medialnej gramotnosti a zvySovanie
povedomia uzivatelov o uvedenych opatreniach a nastrojoch,

h) zabezpedenie systému rodi¢ovskej kontroly oviddaného uzivatelom na kontrolu obsahov, ktoré
m&zu narusit fyzicky, psychicky alebo moralny vyvin maloletych,

i) zriadenie a prevadzkovanie systému na overenie veku uzivatelov, v sUvislosti s obsahmi, ktoré mézu
narusit fyzicky, psychicky alebo moralny vyvin maloletych.®

2 § 49 ods. 2 Zakona o medialnych sluzbach

120


https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/2022/264/20230101#paragraf-48
https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/2022/264/20230101#paragraf-48
https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/2022/264/20230101#paragraf-48.odsek-1
https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/2022/264/20230101#paragraf-48.odsek-1
https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/2022/264/20230101#paragraf-48.odsek-1

Zaver

V oblasti Medialneho prava doslo v roku 2022 k vyraznym zmenam, o ktorych dlho
diskutovala jednak Siroka verejnost a jednak odborna verejnost.

Predmetom tohto prispevku nebolo analyzovat komplexne novyU pravnu Upravu
medialneho prava, ale hlavnhym ciefom bolo poukazat na zmeny, ktoré mozno
povazovat za milniky v oblasti medialneho prava, t.j. na zasadné zmeny.
Vyznamnou zmenou v oblasti publikacii je posun od periodickej tlace (noviny,
Casopisy a ina tlac) k publikacii a periodickej publikacii, pod ktorymi mozno rozumiet
(periodicka tla¢, elektronickd periodicka publikacia a spravodajsky webovy portal),
avsak s moznymi aplikacnym problémami.

Vyznamnou zmenou v oblasti medialnych sluzieb je zahrnutie platforiem na zdielanie
videi do regulacného ramca audiovizuadlnych medialnych sluzieb.
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ALE PRECO? PREDBEZNA ANALYZA NAVRHU ZAKONA O
OPATRENIACH NA ZVYSENIE BEZPECNOSTI A
DOVERYHODNOSTI PLATFORIEM V ON-LINE PROSTREDI*

BUT WHY...? PRELIMINARY ANALYSIS OF THE BILL ON MEASURES TO
INCREASE SECURITY AND PLATFORMS IN THE ONLINE ENVIRONMENT

Matus Mesarcik?

Abstrakt: Prispevok sa zameriava na kritick0 analyzu navrhu zakona o
opatreniach na zvysenie bezpecnosti a doveryhodnosti platforiem v on-line
prostredi z pohladu prekryvania sa s osobitnou slovenskou pravnou Upravou
medidlnych sluzieb a eurdpskou legislativou v podobe aktu o digitalnych
sluzbach. Autor sa zameria aj na potencialne otazky Ustavnosti navrhu zakona.

Klucové slova: dezinformacie, requlacia, online platformy, medialne sluzby

Abstract: The paper focuses on a critical analysis of the proposal of the act on
measures to increase the safety and credibility of platforms in the online
environment from the point of view of overlapping with the special Slovak legal
regulation of media services and European legislation in the form of the act on
digital services. The author will also focus on potential questions of the
constitutionality of the proposed act.

Key words: disinformation, regulation, online platforms, media services

Uvod

Dezinformacie a ich Sirenie sU negativnym javom sucasnej informacnej spolo¢nosti.
Ich vplyv ma potencidl zasadne ovplyvnit Zivot, zdravie alebo bezpecnost
jednotlivcov. Coraz viac ale predstavuji aj tzv. hybridnd hrozbu pre Stéty,
demokraciu avladu prava (rule of law).3 Zakonodarcovia sa prostrednictvom
reguldcie prirodzene snazia na tento fenomén reagovat, aj ked opatovne sa prejavuje

* Tento ¢lanok je vysledkom rieSenia projektu financovaného Grantom APPV s nazvom ,Pravne a
technické aspekty zavadzania autondmnych vozidiel* (APVV-20-0346).

2 Univerzita Komenského v Bratislave, Pravnicka fakulta

3 HOEKSTRA, S, - MAAIKE, J.: Disinformation as a Weapon in Hybrid Warfare. In Atlantisch
Perspectief, vol. 40, no. 5, 2016, s. 37-39. https://www.jstor.org/stable/48581310. Accessed 7 June
2023.
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typicky konzervatizmus arigidnost pravnej regqulacie azakonodarného procesu
v porovnani s dynamickym vyvojom novych technoldgii.

Otdazka Sirenia dezinformacii je predmetom akademicke]j a politickej diskusie aj
v ramci Slovenskej republiky. Podla nedavnych prieskumov, kazdy druhy Slovak veri
hoaxom a konspiraciam.* Zaroven, kontrola pravdivych informacii na socidlnych
médiach sa javi ako nedostatocnd, nakolko prevadzkovatelia socidlnych sieti nemajo
dostatocnu ludsku kapacitu na moderovanie obsahu.5> R6zne nepravdivé informacie
sa nevyhybaju ani takym témam ako je bezpecnost autondmnych alebo
automatizovanych vozidiel.®

Napriek tomu, ze prostriedky boja proti dezinformaciam su a budu upravené v ramci
nadnarodnych pravnych Uprav s dérazom na pravny poriadok Eurdpskej Unie (EU),
Slovenska republika sa rozhodla ist osobitnou cestou. Na jar 2023 predstavila navrh
zakona o opatreniach na zvysenie bezpecnosti a doveryhodnosti platforiem v on-line
prostredi (dalej len ,Navrh dezinfo zakona"),” ktory uz presiel medzirezortnym
pripomienkovym konanim. Cielom predkladaného prispevku je predbezne posudit
a kriticky analyzovat Navrh dezinfo zakona a zaradit ho do SirSieho ramca regulacie
medialnych sluzieb a socialnych sieti.

Po tomto Uvode vymedzime zakladny pojem, s ktorym v ¢lanku budeme operovat —
dezinformacia. Nasledne charakterizujeme regulaciu dezinformacii prostrednictvom
priamej a nepriamej modality Upravy spolocenskych vztahov. Navrh dezinfo zakona
podrobime kritickej analyze, pricom upozornime na niektoré presahy s pravnou
Upravou medialnych sluZieb a socialnych sieti. Zhrnutie poznatkov obsahuje zaver.

Pojem dezinformacia

Klucovou Castou akejkolvek regulacie je pésobnost pravneho predpisu, ktora sa ¢asto
odvija od definovania zakladnych pojmov. Ak skimame regulaciu dezinformacii, je
nevyhnutné poukazat na to, ze predmetny pojem nema v slovenskom pravnom
poriadku svoju legalnu definiciu. Totozné konstatovanie plati aj v kontexte prava EU.

“*HORNIAKOVA, J.: Hoaxy a dezinformacie: Kazdy druhy Slovék veri kon3piracidm. Stracaju sa medzi
faktami a nazormi. Ako to zmenit? Dostupné na: https://eduworld.sk/cd/janka-
horniakova/8510/kazdy-druhy-slovak-veri-konspiraciam.

5 REUTERS: U.S. House members ask Meta to address pro-Russian disinformation on Facebook in
Slovakia. Dostupné na: https://www.reuters.com/world/us-house-members-ask-meta-address-pro-
russian-disinformation-facebook-slovakia-2022-05-17/.

® WAGNER, G.: The Safety of Autonomous Vehicles — Fake News? Dostupné na:
https://blogs.law.ox.ac.uk/oblb/blog-post/2022/0g/safety-autonomous-vehicles-fake-news.

7 LP/2023/129 Zakon o opatreniach na zvysenie bezpecnosti a déveryhodnosti platforiem v on-line
prostredi a o zmene a doplneni niektorych zakonov. Dostupné na: https://www.slov-
lex.sk/leqgislativhe-procesy/-/SK/dokumenty/LP-2023-129.
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Vyssie uvedené ale neznamena, ze neexistuju akademickeé alebo odborné definicie
dezinformécie. Ak sa pozrieme do politickych deklaracii a dokumentov na Urovni EU,
mozeme v nich najst viacero definicii pojmu dezinformacia. Eurépska komisia v roku
2018 vydala oznamenie tykajuce sa eurdpskeho pristupu k boju s dezinformaciami,
kde tento termin definuje nasledovne: ,Za dezinformdciv sa povazuje overitelne
nepravdivd alebo zavddzajuca informdcia, ktord je vytvorend, prezentovand a Sirend na
ucely hospodarskeho zisku alebo zamerného zavadzania verejnosti, a méze poskodit
verejny zaujem. PosSkodenie verejného zdujmu zahrria ohrozenie demokratickych
procesov a procesy tvorby politiky, ako aj verejnych statkov, ako napr. ochrany zdravia
obcanov EU, Zivotného prostredia alebo bezpecnosti. Medzi dezinformdcie nepatria
chyby v spravodajstve, satira a parddie, ani spravy a komentdre naklonené jednej
strane, ktoré su takto zretelne oznacené."® Predmetnu definiciu prebera aj Ak¢ny plan
Eurdpskej komisie pre boj s dezinformaciami.®

Podobne definuje pojem dezinformacia aj Sprava expertnej skupiny na vysokej
urovni o faloSnych spravach a dezinformaciach v online prostredi. Za dezinformaciu
sprava povazuje nepravdivé, nepresné alebo zavadzajuce informacie navrhnuté,
prezentované a propagované s ciefom Umyselne sposobit spolocensku Skodu alebo
za UCelom zisku.* Definiciu dezinformacie v pozitivnom anegativnom zmysle
upravuje aj Kodex nakladania s dezinformaciami.** Revidovana verzia kodexu z roku
2022 uz iba odkazuje na definiciu z Akéného planu Eurdpskej komisie pre boj
s dezinformaciami.

Vramci Slovenskej republiky sa opatovne musime opriet iba o strategické
dokumenty politického charakteru. Koordinovany mechanizmus odolnosti
Slovenskej republiky vodi informacnym operaciam obsahuje nasledovnu definiciu:
“Dezinformacia — oznacuje nepravdivu alebo zmanipulovanu informaciu, ktora je
Sirenda zamerne s cielom zavadzat a uskodit. Dezinformacie mo6zu mat podobu

8 EUROPSKA KOMISIA: Oznadmenie Komisie Eurdpskemu parlamentu, Rade, Eurdpskemu
hospodarskemu a socialnemu vyboru a vyboru regionov. Boj proti dezinformacidm na internete:
eurdpsky pristup. COM/2018/236 final.

Dostupné na: https://eur-lex.europa.eu/legal-content/SK/TXT/?uri=CELEX%3A52018DC0236.

9 EUROPSKA KOMISIA: Spolo¢né oznamenie Eurépskemu parlamentu, Eurdpskej rade, Rade,
Eurdpskemu hospodarskemu asocialnemu vyboru avyboru regionov. Akény plan proti
dezinformaciam. JOIN/2018/36 final.

Dostupné na: https://eur-lex.europa.eu/legal-content/SK/TXT/?uri=CELEX%3A52018JC0036.

*° HIGH LEVEL GROUP ON FAKE NEWS AND ONLINE DISINFORMATION: A multi-dimensional
approach to disinformation. Report of the independent High level Group on fake news and online
disinformation, 2018, s. 10. Originalne znenie: “...false, inaccurate, or misleading information
designed, presented and promoted to intentionally cause public harm or for profit.” Dostupné na:
https://ec.europa.eu/newsroom/dae/document.cfm?doc_id=50271.

11 Kodex nakladania s dezinformaciami. 2018. Dostupné na:
https://ec.europa.eu/newsroom/dae/document.cfm?doc_id=59125.
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nepravdivého alebo zmanipulovaného textu, obrazku, videa alebo zvuku, pricom
moézu byt pouzité na podporu konspiracii, Sirenie pochybnosti a diskreditaciu
pravdivych informacii ¢i jednotlivcov a organizacii. Aj pravdivu informaciu mo6zeme
povazovat za dezinformaciu, ak je podana manipulativnym sp6sobom. Medzi
dezinformacie nepatria neUmyselné chyby v spravodajstve, satira, parddia ani spravy
a komentare naklonené jednej strane, ktoré su takto zretelne oznacené.”*?
Bezpecnostna stratégia Slovenskej republiky?3 ¢i Koncepcia Slovenskej republiky pre
boj proti hybridnym hrozbam?* sice Sirenie dezinformacii vyslovne spominaju na
viacerych miestach, ale samotny termin nedefinuju. Pre komplexnost je potrebné
uviest, Ze slovensky Trestny zdkon obsahuje viacero pojmov, ktoré sa
s dezinformaciami castokrat zamienaju. Ako priklad mozno uviest terminy
nepravdiva informacia, nepravdivy Udaj alebo poplasna sprava.*s

Regulacia nastrojov boja proti dezinformaciam

Dezinformacie sa nesiria vo vakuu, ale vkonkrétnom prostredi prostrednictvom
konkrétnych nastrojov. Pravo ma teda viacero moznosti pre Upravu legislativnych
nastrojov pre boj s dezinformaciami. Pre Uclely predkladaného prispevku budeme
rozdelovat tieto nastroje na priame a nepriame. Kritériom (ne)priamosti je, ¢i dany
nastroj reguluje dezinformacie ako systémovy fenomén alebo umoziuje
v konkrétnych pripadoch priamy zasah. Uvedieme stru¢ny prehlad danych nastrojov.
Nie je ambiciou autora byt na tomto mieste Uplne komplexny, postaci
demonstrativny vypocet roznych nastrojov a ich pravnej Upravy.
Medzi priame nastroje boja s dezinformaciami m6zeme zahrnut:

e nastroje trestného prava, a

e nastroje spravneho prava.
Nastrojmi trestného prava su predovsetkym zakotvenia skutkovych podstat
trestnych ¢inov $irenia dezinformdcii. Aj v krajindch EU mame ¢lenské $taty, ktoré sa
rozhodli Sirenie dezinformacii sankcionovat prostrednictvom noriem trestného

2 Koordinovany mechanizmus odolnosti Slovenskej republiky vodi informacnym operaciam.
Dostupné na slov-lex.sk.

3 Bezpeclnostnd stratégia Slovenskej republiky. Dostupné na: https://www.nbu.gov.sk/wp-
content/uploads/urad/Bezpecnostna-strategia-SR-2021.pdf.

*% Koncepcia pre boj Slovenskej republiky proti hybridnym hrozbam. Dostupné na:
https://www.nbu.gov.sk/wp-content/uploads/PHHD/Koncepcia-boja-SR-proti-hybridnym-
hrozbam.pdf.

5 K tomu pozri § 170, 292, 361 zakona €. 300/2005 Z. z. Trestny zakon.
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prava.*®V Slovenskej republike sa taktiez zvazovalo zakotvenie trestného ¢inu Sirenia
dezinformacii, avsak tieto snahy neboli Uspesné.*”
Ovela bezZnejsimi pre boj s dezinformaciami su nastroje spravneho prava. Tieto
mozno blizSie diferencovat na preventivne opatrenia a opatrenia na zamedzenie
Sirenia dezinformacii. Preventivne opatrenia zahffaju napriklad legislativne
zakotvené obsahové poziadavky na rozvoj kritického myslenia u Ziakov alebo
financné stimuly pre osvetu. Opatrenia na zamedzenie Sirenia predstavuju Siroky
diapazon nastrojov. Spomenut mozno blokovanie webstranok, Specifické spravne
konanie o nelegalnom obsahu ¢i iné opatrenia na zvySenie transparentnosti
a zodpovednosti platforiem. Blokovanie webstranok z dovodu Sirenia zavaznych
dezinformacii bolo predmetom pravnej Upravy aj v Slovenskej republike.*® Zaroven,
zakon ¢. 264/2022 Z. z. o medialnych sluzbach (dalej len ,Zakon o medialnych
sluzbach") upravuje Specifické konanie vo veci zamedzenia Sirenia nelegalneho
obsahu.’® Iné opatrenia na zamedzenie Sirenia dezinformacii prostriedkami
spravneho prava mozu zahfnat poziadavky na zvySenie transparentnosti alebo
zodpovednosti. Prikladom je nemecky Netzwerkdurchsetzungsgesetz, v skratke
NetzDG.?° V zmysle tejto pravnej Upravy sa socialnym sietam ukladaju povinnosti
zaviest efektivny manazment staznosti kvoli obsahu ¢i podavanie sprav
o transparentnosti. Za porusenie zakona hrozia sankcie az do vysky 5o milidnov eur.?*
SystematickejSie rieSenie Sirenia dezinformacii ale ponukaju nepriame nastroje. Ide
o legislativnu Upravu:

e prostredia, v ktorom sa dezinformacie Siria, a

e konkrétnych nastrojov, ktoré dezinformacie napomahaju Sirit.

% pre prehlad pozri napriklad HOBOKEN VAN, J. - O FATHAIGH, R.: Regulating Disinformation in
Europe: Implications for Speech and Privacy. In UC Irvine Journal of International, Transnational, and
Comparative Law. Volume 6 Symposium: The Transnational Legal Ordering of Privacy and Speech.
Article 3, 2021.

7 HOSPODARSKE NOVINY: Ministerstvo spravodlivosti z navrhu Trestného zakona vyskrtlo trestny
¢in Sirenia nepravdivej informacie. Dostupné na: https://hnonline.sk/slovensko/96040690-
ministerstvo-spravodlivosti-z-navrhu-trestneho-zakona-vyskrtlo-trestny-cin-sirenia-nepravdivej-
informacie.

8 Bolo predmetom Upravy v zakone ¢. 69/2018 Z. z. o kybernetickej bezpeénosti a platilo obmedzeny
Cas. Vsucasnosti sa vedu politické diskusie o zakotveni moznosti staleho opatrenia v podobe
blokovania webstranok zo strany Narodného bezpecnostného Uradu SR.

9 Zakon o medialnych sluzbach, § 151 a nasl.

20 Netzwerkdurchsetzungsgesetz. Dostupné na:
https://www.bmj.de/DE/Themen/FokusThemen/NetzDG/NetzDG _EN_node.html;jsessionid=0012EB
9BAAoF22E45E36BA0E408CB648.2 cid2g7.

22 ANDRES, R. - SLIVKO, O.: Content Regulation on Social Media: Evidence from NetzDG (2021). ZEW
- Centre for European Economic Research Discussion Paper No. 21-103. Dostupné na:
https://ssrn.com/abstract=4013662 or http://dx.doi.org/10.2139/ss5rn.4013662.
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Co sa tyka prostredia, dezinformacie sa vyrazne $iria na socialnych sietach a inych
médiach. Nasvedcuje tomu aj ekonomicky model online platforiem zalozeny na
monetizacii pozornosti uzivatelov prostrednictvom zobrazenej reklamy.?? Z tohto
dévodu je klucova legislativa upravujuca prostredie socialnych sieti. Europska Unia
prijala vtomto smere novu pravnu Upravu v podobe Aktu o digitalnych sluzbach
(dalej len ,DSA" ako Digital Services Act),?3 ktora obsahuje poziadavky nalezitej
starostlivosti aplikovatelné aj na velmi velké online platformy, vratane najvacsich
poskytovatelov socialnych sieti.?4 Je vSak potrebné upozornit na to, ze DSA sa bude
primarne vztahovat na nezakonny obsah. Tento termin priamo DSA nedefinuje
a determinovanie toho, ¢o je nezakonny obsah je v gescii ¢lenskych Statov resp.
prava EU. Vkontexte dezinformacii to znamena, Ze dezinformalny obsah
Standardne nebude povazovany za nezakonny. Vynimkou su pripady, ak pravo
¢lenského $tatu alebo pravo EU priamo zakotvi nelegélnost dezinformacii. Druhou
vynimkou je, ak sa samotné online platformy rozhodnu, ze dezinformacie vo svojom
priestore nechcu a takyto obsah bude porusovat ich podmienky pouzivania. To ale
automaticky neznameng, ze DSA je vodi dezinformaciam bezzubé. Prave naopak,
DSA zakotvuje dolezity institut posudzovania rizik na velmi velkych online
platformach anasledne prijatie opatreni voci identifikovanym rizikam.?> Tato
povinnost sa vztahuje nielen na nezakonny obsah, ale aj na obsah skodlivy alebo taky,
ktory ma negativny vplyv na zakladné ludské prava a slobody.

Vtomto smere spomenieme aj regulaciu medialnych sluzieb v podobe Zakona
o medialnych sluzbach, ktory okrem iného upravuje opatrenia na vymahanie urcitych
povinnosti v kontexte nezakonného obsahu v prostredi Slovenskej republiky.
Druhym kldcovym systémovym rieSenim je regulacia nastrojov, konkrétne systémov
umelej inteligencie (Al). Je to ztoho d6vodu, ze prave systémy Al v podobe
odporucacich systémov a nastavenie ich parametrov vyrazne prispievaju k Sireniu
$kodlivého obsahu na internete.?” EU aj v tomto smere predstavila navrh legislativy,

22 ZUBOFF, S.: The Age of Surveillance Capitalism: The Fight for a Human Future at the New Frontier
of Power. PublicAffairs, 1. vydanie, 2019.

23 Nariadenie Eurdpskeho parlamentu a Rady (EU) 2022/2065 z 19. oktdbra 2022 o jednotnom trhu s
digitalnymi sluzbami a o zmene smernice 2000/31/ES (akt o digitadlnych sluzbach). OJ L 277,
27.10.2022, S. 1-102.

24K zakladnému ramcu DSA pozri napriklad HUSOVEC, M. -ROCHE LAGUNA, I.: Digital Services Act:
A Short Primer (July 5, 2022). Dostupné na https://ssrn.com/abstract=4153796 alebo
http://dx.doi.org/10.2139/ssrn.4153796.

25 DSA, ¢lanok 34 a 35.

26 L EISER, M.: Analysing the European Union’s Digital Services Act Provisions for the Curtailment of
Fake News, Disinformation, & Online Manipulation (April 24, 2023). Dostupné na:
https://ssrn.com/abstract=4427493 alebo http://dx.doi.org/10.2139/ssrNn.4427493.

7 Pozri napriklad HAGEY, K. - HORWITZ, J.: Facebook Tried to Make Its Platform a Healthier Place. It
Got Angrier Instead. The Wall Street Journal, 2021, Dostupné na:
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ktory sa bude zaoberat poziadavkami na systémy Al vysokého rizika a praktikami,
ktoré budu na eurdpskom kontinente zakazané.?®

Analyza navrhu zakona o opatreniach na zvysenie bezpecnosti a doveryhodnosti
platforiem v on-line prostredi

Do vysSie uvedenych modalit regulacie nastrojov boja proti dezinformaciam
prichadza aj slovensky Navrh dezinfo zakona zdielne Ministerstva investicii,
regiondlneho rozvoja ainformatizacie Slovenskej republiky. Navrhovana pravna
uprava deklaruje niekolko cielov, konkrétne:

e rozsirenie definicie nezakonného obsahu vzmysle Zakona o medidlnych

sluzbach,

e sprisnenie sankcii za Sirenie dezinformacii,

e zakotvenie pravneho ramca na zasahy statu vodi dezinformaciami, a

e obmedzenie anonymity v online diskusiach.?°
Uz z vySSie deklarovanych cielov je zjavné, ze slovenska pravna Uprava sa nevyhnutne
dotkne aj oblasti, ktory upravuje DSA. Konkrétne pri zakotveni ramca pre zasahy
Statu vodi skodlivému obsahu ide o oblast, ktory v ur¢itej miere upravuje aj pravo EU.
Navrh dezinfo zakona obsahuje legalnu definiciu dezinformacie v § 2 ods. 1:
~Dezinformaciou sa na Ucely tohto zakona rozumie celkom zjavne nepravdiva
informacia, ktora je vytvorena, prezentovana a Sirena s cielom klamat verejnost,
alebo urditu skupinu oséb a ma, alebo méze mat za nasledok sposobenie Skody,
alebo ujmy alebo zabezpecenie prospechu." Oproti definiciam uvedenych v prvej
Casti ¢lanku slovensky zakonodarca vyzaduje ,zjavnost" nepravdivej informacie.
Predmetna poziadavka moze narazit na rézne interpretacie pri spravnych alebo
sudnych konaniach. Politické dokumenty na Urovni EU v niektorych pripadoch
vyzaduju splnenie poziadavky ,overitelnosti." Tato formulacia sa javi ako vhodnejsia
azaroven reflektuje ciele zakonodarcu.3® Navrhovand pravna Uprava zaroven
definuje aj dezinformacnu aktivitu ako vytvaranie, prezentovanie alebo Sirenie
dezinformacii.3* Ako bolo uvedené vyssie, Navrh dezinfo zakona rozsiruje legalnu

https://www.wsj.com/articles/facebook-algorithm-change-zuckerberg-11631654215. PARISER, E.:
The Filter Bubble: How the New Personalized Web Is Changing What We Read and How We Think,
2012.

28 Tzv. Akt oumelej inteligencii. Navrh nariadenia Eurdpskeho parlamentu a Rady, ktorym sa
stanovuju harmonizované pravidla v oblasti umelej inteligencie (Akt o umelej inteligencii) a menia
niektoré legislativne akty Unie. COM/2021/206 final.

29 Dovodova sprava k Navrhu dezinfo zakona.

3° Tamze. ,Definicia dezinformacie na Ucely navrhu zakona sa navrhuje zalozit na troch podmienkach.
Prvou je charakter informacie — musi ist o informaciu celkom zjavne nepravdivu, bude sa teda skimat
pravdivost informacie."

3t Navrh dezinfo zakona, § 2 ods. 2.
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definiciu nezakonného obsahu. V suUlasnosti platna definicia vzmysle Zakona
o medialnych sluzbach obsahuje iba Styri skutkové podstaty.3? Navrhovana pravna
Uprava rozsiruje definiciu nezdkonného obsahu o bezmala 25 skutkovych podstat.:
Prakticky tak ,spusta“ povinnosti suladu a poziadaviek nalezitej starostlivosti
v zmysle DSA v ovela vac¢som rozsahu pre online platformy a zaroven rozsiruje rozsah
moznych spravnych konani vo veci zamedzenia Sirenia nelegalneho obsahu, ktoré
vedie Rada pre medialne sluzby.

Gro Navrhu dezinfo zakona tvori demonstrativny vypocet preventivnych a aktivnych
opatreni pre boj s dezinformaciami. Tieto opatrenia mézu prijimat organy verejnej
moci, ak maju negativny vplyv na zakladné prava a slobody velkého poctu osob.34
Preventivne opatrenia sluzia na posiliovanie vedomostnej ainformacnej Urovne
v oblastiach, ktoré sU nachylné celit dezinformaciam, alebo v pripadoch hrozby
koordinovanych  dezinformacnych aktivit ako napriklad monitorovanie
dezinformacnych trendov a narativov i vzdelavanie.35 Aktivne opatrenia budu moct
organy verejnej moci prijimat vreakcii na existujuce dezinformacie, alebo
koordinované dezinformacné aktivity ako analyzy, detekcie ¢i ndvrhy opatreni na
zabranenie Sirenia dezinformacii.3® Prave tieto Casti navrhovanej pravnej Upravy sa
mozu dostat do konfliktu s DSA. Recital 9 DSA ustanovuje: ,”Tymto nariadenim sa
v plnej miere harmonizuju pravidla uplatnitelné na sprostredkovatelské sluzby na
vnutornom trhu scielom zaistit bezpecné, predvidatelné a doveryhodné online
prostredie, rieSit Sirenie nezakonného obsahu na internete a spolocenské rizika,
ktoré mozu vyplynut zo Sirenia dezinformacii alebo iného obsahu, a v ramci ktorého
sU ucCinne chranené zakladné prava zakotvené v charte aulahcuju sa inovacie.
Clenské staty by preto nemali prijimat ani trvat na dodatoénych vnitrostatnych
poziadavkach tykajucich sa zalezitosti, ktoré patria do rozsahu pésobnosti tohto
nariadenia, pokial sa to v hom vyslovne neustanovuje, kedze by to malo vplyv na
priame a jednotné uplatfiovanie plne harmonizovanych pravidiel uplatnitelnych na
poskytovatelov sprostredkovatelskych sluzieb v sulade s cielmi tohto nariadenia.”
Vzhladom na to, Zze DSA sa vurcitej miere tyka aj Skodlivého obsahu apo
klasifikovani dezinformacii ako nezakonného obsahu by sa aplikovalo v plnej miere,
je na mieste uviest, ze Navrh dezinfo zakona nebude v sulade s cielmi DSA, ktoré
predstavuje harmonizaciu pravidiel pre sprostredkovatelské sluzby.

Osobitne, problematické otazky regulacie sa tykaju aj dohladu. Klucovu Ulohu podla
navrhovanej pravnej Upravy zohrava Urad vlady Slovenskej republiky, ktory by mal
koordinovat organy verejnej moci, ktoré su sucastou narodného systému v prijimani

32 Zakon o medialnych sluzbach, § 151 ods. 1.
33 Navrh dezinfo zakona, ¢lanok 2 bod 12.

3¢ Tamze, § 3 ods. 1.

35 Tamze, § 5 ods. 2

3% Tamze, § 5 ods. 3.
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opatreni proti dezinformaciam.” Tato poZziadavka naraza na viaceré aspekty
regulacie digitalnych sluzieb. Prvym je, ze dohlad nad velmi velkymi online
platformami (ako Facebook, Instagram alebo Twitter) vykonava vylu¢ne Eurdpska
komisia.3® Slovenské organy preto nebudld moct prijimat opatrenia pre boj s
dezinformaciami voci tymto platformam. Zaroven, kazdy ¢lensky stat musi v zmysle
DSA ustanovit nezavislého koordindtora digitalnych sluzieb, ktory je povereny
dohladom v danej krajine.39 Predmetné organy musia spifiat kritérium nezavislosti.*
Toto kritérium by nebolo naplnené, ak by Urad vlady Slovenskej republiky disponoval
koordinacnym a nadrezortnym postavenim vodi takymto organom dohladu.
Zaroven, aj Rada pre medialne sluzby, ktora ma pravomoc viest konanie vo veci
zamedzenia irenia nelegalneho obsahu musi naplifiat kritéria nezavislosti v zmysle
Specifickej legislativy EU. Takymto spdsobom koncipovany dohlad nardZa na
mantinely prava EU.

Navrh dezinfo zakona ustanovuje aj povinnost de-anonymizacie v online diskusiach.
V zmysle navrhovanej pravnej Upravy ,Poskytovatel platformy na zdielanie videi [a aj
obsahu] je povinny prijat vhodné opatrenia na overenie totoznosti uzivatela sluzby
a zabezpecit, aby funkcie sluzby, ktoré slizia na priamu komunikaciu medzi
uzivatelmi, ako aj funkcie, ktoreé sluZia na zverejnenie reakcie, odpovede, ¢i nazoru
na obsah zverejneny inym uzivatelom alebo poskytovatelom sluzby boli dostupné len
uzivatelovi sluzby, ktorého totoznost je UspesSne overend."4* Napriek tomu, ze
dévodova sprava vyvracia povinnost plosného overovania identit, désledkom takto
navrhovanej pravnej Upravy bude prave povinnost mat na platformach iba
uzivatelov, ktorych totoznost je overena. Takto koncipovana povinnost vsak moze
narazit na limity slobody prejavu. Eurdpsky sud pre ludské prava vrozhodnuti
Standard Verlagsgesellschaft uviedol, ze pravo na slobodu prejavu v urcitej miere
zaruCuje anonymitu prejavov v online priestore. Predmetné konstatovanie neplati
absolutne.“? Nie je jasné, Ci predkladatel navrhu pri priprave zakona zohladnil dané
rozhodnutie a limity obmedzovania prejavu v online priestore.

37 Tamze, § 3 ods. 2.

38 DSA, ¢lanok 56 ods. 3.

39 DSA, clanok 49 ods. 1.

4 DSA, ¢lanok 5o ods. 2. ,Pri plneni svojich Uloh a vykone svojich pravomoci podla tohto nariadenia
konaju koordinatori digitalnych sluzieb Uplne nezavisle. Nesmu podliehat ziadnemu vonkajSiemu
vplyvy, ¢i uz priamemu alebo nepriamemu, a nesmu ziadat ani prijimat pokyny od Ziadneho iného
verejného organu ani od ziadneho sukromného subjektu."

4 Navrh dezinfo zakona, ¢lanok Il bod 3.

42 Rozhodnutie Eurdpskeho sudu pre [udské prava €. 239378/25 STANDARD VERLAGSGESELLSCHAFT
MBH v. AUSTRIA (¢. 3) zo diia 7 decembra 2022, body 74 —79.
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Zaver

Navrhovana pravna Uprava, ktora bola predmetom diskusie predkladaného
prispevku zapada do SirSieho ramca regulacie nastrojov boja proti dezinformaciam
v online priestore. Ambicidznost sa navrhu zakona neda upriet, avsak podla nasho
nazoru je navrh vo vyraznom konflikte s pravom EU a taktieZ slovenskou legislativou.
Uz samotna navrhovana definicia dezinformacie nereflektuje sucasny stav poznania
a charakteristiky predmetného pojmu v dostupnych akademickych ¢i politickych
dokumentoch. Zasadnym problémom navrhovaného zakona méze byt konflikt
s DSA, ktory harmonizuje pravidla pre sprostredkovatelské sluzby vratane online
platforiem v ramci EU. Nestastnym spdsobom je podla nasho nazoru koncipovany aj
dohlad, ktory opatovne naraZa na limity prava EU, osobitne kritéria nezavislosti.
Poziadavka na de-anonymizaciu diskusii v online priestore si zasluzi hibsiu dopadovu
Studiu v kontexte nedavneho rozhodnutia Eurdpskeho sudu pre ludské prava.
Zaverom si dovolime este uviest vyfatok z rozhodnutia Ustavného sudu Slovenskej
republiky v kontexte rozhodovania o dike volebného moratéria. Autori zakona
predlZzujuceho moratdrium na volebné prieskumy argumentovali prave Sirenim
dezinformacii. Ustavny sud k tomu uviedol: ,Zo strany Ustavného sidu by bolo
nespravne ponechat bez adekvatnej odozvy (pripadne ju mlcky akceptovat)
argumentaciu zakonodarcu tykajucu sa ochrany obcanov pred dezinformaciami a
U&elovymiinformaciami. Ziadne takéto pravo Ustava ani dohovor neobsahuju. Obéan
na zaklade Ustavy a ani dohovoru nema pravo na ochranu pred dezinformaciami a
ucelovymi informaciami z dévodu, ze to neumoznuje sloboda prejavu a sloboda
prijimat informacie. Uz vobec neexistuje pozitivna povinnost statu chranit obanov
Ci volicov pred dezinformaciami a Ucelovymi informaciami."43

Napriek konkrétnej skutkovej podstate pripadu a uplynutého casu od samotného
rozhodnutia si dovolime zaverom uviest opak. V dnesnej informacne presytene;
dobe, vplyve socialnych médii a nastaveniu odporucacich systémov je nevyhnutné,
aby stat s dezinformaciami bojoval aj prostrednictvom regulacie. V opacnom pripade
je ohrozena bezpecnost, ochrana zivota a zdravia, v niektorych pripadoch az erézia
pravneho statu.
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reformy vo verejnej sprave a ich vplyvy a dopady
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KLUCOVE OBLASTIREFORMY STATNEJ SLUZBY NA SLOVENSKU:
CESTA A HRANICE

KEY AREAS OF CIVIL SERVICE REFORM IN SLOVAKIA: THE ROAD AND THE
BOUNDARIES

Maros Paulini*

Abstrakt: Slovensko preslo v svojej historii viacerymi reformami statnej sluzby, no
napriek tomu sa zahrani¢nych hodnoteniach ako Medzinarodny index efektivnosti
Statnej sluzby umiestriuje na spodnych prieckach. Hodnotenia OECD ako aj
Eurdpskej komisie su kritické v oblasti implementacie, slabych institucii a
manazmentu ludskych zdrojov. Napriek snahe o aplikaciu odporucani Eurdpske;j
komisie do ostatného zakona o Statnejsluzbe z roku 2018 zaostava implementacia
za moznostami pravneho ramca. Kadial'vedie cesta k budovaniu efektivnej Statnej
sluzby v slovenskych podmienkach, ¢o sU jej hranice a ako na tejto ceste
napredovat su otazkami prispevku.

Klucové slova: verejna sprava, statna sluzba, ludské zdroje, institucie, reforma,
kultUra verejnej spravy

Abstract: Inits history, Slovakia has undergone several reforms of the civil service,
but despite this, it ranks at the bottom of foreign evaluations such as the
International Index of Civil Service Efficiency. The OECD and the European
Commission evaluations are critical in implementation, weak institutions, and
human resources management. Despite the effort to apply the recommendations
of the European Commission to the latest civil service act from 2018, the
implementation lags behind the possibilities of the legal framework. This paper
asks the following questions - where does the path to building an efficient civil
service in Slovak conditions lead, what its boundaries are, and how to progress on
this path.

Keywords: public administration, civil service, HR, institution, reform,
administrative culture

* Rada pre Statnu sluzbu
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Uvod

Slovensko, krajina s bohatou administrativnou histériou pocnuc zvykovym pravom
Horného Uhorska az po legalizmus aformalizmus vcasoch socialistickej
normalizacie, presla v uplynulych desatrociach viacerymi reformami Statnej sluzby,
pricom niektoré z nich mali vyznamny dopad na jej aktualne fungovanie a
efektivnost. Tieto reformy boli vedené s cielom zlepsit fungovanie Statnej sluzby a
zvySovat jej efektivnost v praxi, pricom véak mnohé z nich narazili na prekazky.
Napriek tomu, v zahrani¢nych hodnoteniach ako Medzinarodny index efektivnosti
Statnej sluzby (InCiSE, 2019), Slovensko sa ¢asto umiestniuje na spodnych prieckach.
Tento index je sthrnnym meradlom kvality Statnej spravy a hodnoti vykon Statnej
spravy vo viacerych oblastiach, vratane kvality a efektivnosti sluzieb, politiky v oblasti
[udskych zdrojov a integrity systému.

Hodnotenia OECD, ako aj Eurdpskej komisie, sU Casto kritické, najma v oblasti
implementacie, slabych institucii a manazmentu ludskych zdrojov. Tieto hodnotenia
Casto zdoraziuju potrebu dalSich reforiem a zlepSeni v tychto oblastiach, aby sa
dosiahla vyssiu efektivnost a kvalita sluzieb.

Aj ked sa Slovensko snazilo zlepsit tento stav aplikaciou odporucani Eurdpskej
komisie do zakona o Statnej sluzbe z roku 2018, skuto¢na implementacia tychto
zmien zaostava za moznostami pravneho ramca a povodnymi ambiciami. To
znamena, ze aj ked'sa v pravnom texte predpokladaju vyznamné zlepsenia, skutocné
uplatiiovanie tychto zmien v praxi casto nedosahuje o¢akavanu uUroven.

Tato situacia je vysledkom viacerych faktorov, vratane nedostatocnej politické vole,
nedostatku kapacit pre implementaciu zmien a slabych institucii. Preto aj napriek
vyznamnému pokroku v legislative, skutocné zlepsenie kvality a efektivnosti Statnej
sluzby na Slovensku zostava vyzvou.

Aby sa tento stav zlepsil, je potrebné pokracovat v reformach, ktoré sa zameriavaju
na zlepSenie kvality a efektivnosti Statnej sluzby. Konkrétne, bude potrebné prijat
cely rad opatreni vratane posilnenia institucii, zlepSenia manazmentu ludskych
zdrojov a zlepsenia implementacie reforiem.

Posilnenie institucii je jednym z klu¢ovych faktorov pre zlepsenie efektivnosti Statnej
sluzby, ktoré zahfna zlepsenie institucionalnej kapacity pre implementaciu reforiem,
ako aj zlepSenie transparentnosti a zuCtovatelnosti institucii. Taktiez je potrebné
posilnit pravne a regulacné prostredie, aby sa podporila efektivnost a integrita
Statnej sluzby.

Manazment [udskych zdrojov je dalSou klucovou oblastou, kde sU potrebné
zlepSenia. Je potrebné lepsie riadit a rozvijat [udské zdroje v Statnej sluzbe, vratane
zlepsenia politik v oblasti naboru, hodnotenia a vzdelavania. To pomoze zabezpedit,
Ze sStatna sluzba bude mat dostatocné zdroje a kompetencie na efektivne plnenie
svojich Uloh.
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Zlepsenie implementacie reforiem je tiez kluc¢ové, pricom zahria zlepsenie kapacity
pre planovanie aimplementaciu zmien, ako aj zlepSenie monitorovania a hodnotenia
vysledkov reforiem. Taktiez je potrebné zlepsit koordinaciu medzi roéznymi
instituciami a Urovihami vlady, aby sa zabezpelilo efektivne a koordinované
uplatfovanie reforiem.

Celkovo, aj ked Slovensko urobilo prijatim ostatného zakona o sStatnej sluzbe
¢.55/2017 Z.z., vzneni neskorSich predpisov urcity pokrok v ramci legislativy,
skutocné zlepsenie efektivnosti a kvality Statnej sluzby zostava vyzvou. Pokracovanie
vreformach a zlepSenie v oblastiach institucionalnej kapacity, manazmentu ludskych
zdrojov a implementacie reforiem budu klGcové pre zlepSenie tohto stavu.

Ak hovorime o zlepSeni institucionalnej kapacity, musime spomenut aj dolezitost
digitalizacie a modernizacie systémov, najma co sa tyka evidencie ariadenia
[udskych zdrojov. Implementacia digitalnych nastrojov méze pomdct minimalizovat
byrokraciu, skratit ¢as a zvysit transparentnost procesov.

Manazment ludskych zdrojov si zasluhuje osobitnU pozornost. Je doblezité nielen
efektivne riadit existujucich zamestnancov, ale aj efektivne ich prijimat a udrzat v
Statnej sluzbe. Toto zahfia aj vytvaranie atraktivnych podmienok pre mladych a
talentovanych ludi, ktori sa mo6Zzu stat buducou generaciou statnych Uradnikov.
Dalej, na ceste smerom k efektivnej implementacii reforiem je dolezitd aj
komunikacia s verejnostou a zainteresovanymi stranami. Velmi dolezitou sucastou
implementacného procesu je aktivne informovanie verejnosti o planovanych
zmenach a ich vysledkoch. Toto zahfiia nielen komunikaciu o Uspechoch, ale aj o
problémoch a vyzvach, s ktorymi sa reformy stretavaju.

Preco reformovat verejny spravu sdorazom na reformu jej personalneho
zabezpecenia

Verejna politika je klu¢ovym nastrojom, ktorym Stat riadi a ovplyviuje socialny a
ekonomicky vyvoj. Bez ohladu na to, aku konkrétnu formu prijme - i uz ide o zakony,
podzakonné predpisy, politiky alebo iné iniciativy - je vzdy potrebné ju
implementovat v praxi. A prave vtomto procese hraju Ustrednu Ulohu statni Uradnici.
Ti su totiz nielen tvorcami, ale predovsetkym vykonavatelmi verejnej politiky.
Uradnici sU tiez zodpovedni za vykonévanie reforiem verejnej politiky. Ci uZ ide o
zlepSenie efektivnosti statnej sluzby, zlepSenie kvality vzdelavania alebo zdravotne;j
starostlivosti, modernizaciu infrastruktury, alebo iné ciele, Uradnici sU na Cele tychto
zmien. Oni su ti, ktori pripravuju navrhy reforiem, riadia ich implementaciu a
monitoruju ich vysledky.

Podla Organizacie pre hospodarsku spolupracu a rozvoj su kvalitné verejné sluzby a
politiky klucovym hnacim motorom dovery obcanov vo svoje vlady. Efektivne,
transparentné a spravodlivé verejné sluzby a politiky mo6zu zvysit doveru obcanov v
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Stat a jeho institucie. Naopak, ak verejné sluzby a politiky zlyhavaju, mdze to viest k
poklesu dovery a nespokojnosti obcanov.

V tomto kontexte je Uloha Uradnikov kld¢ova. Ich praca a profesionalita maju priamy
vplyv na kvalitu verejnych sluzieb a politik a teda aj na déveru obcanov v stat. Preto
je nevyhnutné, aby boli Uradnici nielen dobre pripraveni a kompetentni, ale aj eticki
a zodpovedni. Musia byt schopni nielen efektivne riadit a implementovat verejnu
politiku, ale aj reagovat na potreby a ocakavania obcanov a zodpovedat za svoje
rozhodnutia a Ciny.

Paradoxy statnej sluzby ako vyzvy pre reformné Usilie

V sicasnom stave slovenskej statnej sluzby je mozné identifikovat viaceré paradoxy,
ktoré sU na prvy pohlad kontradiktorne a sp6sobuju vyznamné vyzvy v riadeni a
fungovani statnej sluzby.

Na Slovensku je 229 sluzobnych Uradov, teda organizacii zamestnavajucich
Uradnikov v statnej sluzbe. Napriek tomu, ze tieto Urady maju vysoku slobodu a
autonomiu v ramci zakona o Statnej sluzbe a podzakonnych noriem, celia
vyznamnym obmedzeniam v riadeni fudskych zdrojov, pretoze nemaju Zziadnu
podporu mimo zakonnej metodiky, dohladu a kontroly. Vysledkom je, ze sluzobné
Urady su casto stratené v mzdovej a personalnej operative a neprebieha v nich
strategické planovanie ludskych zdrojov.

Dal$im paradoxom je rozsirena predstava o nadbytoénosti Uradnikov. Napriek tomu,
Setriace opatrenia Casto nevychadzaju z realnych dat a nemame presny prehlad o
tom, kde by bolo potrebné pridat alebo ubrat. Toto je zrejmé aj z faktu, Ze dlhé roky
nebol uskutocneny organizacny audit na Urovni statnej spravy. V minulosti boli k
auditu a zmenam prizyvané sukromné konzultantské firmy, ktoré si vsak UCtuju
vysoké naklady a casto nemaju dostatocné skusenosti s verejnym sektorom. Ich
odporucania preto ostavaju vagne a neadresné.

V rdmci revizie vydavkov ministerstva financii sa zistilo, ze na Statnu spravu
vynakladame v pomere k hrubému domacemu produktu krajiny zhruba rovnaké
mnozstvo penazi ako vyspelé demokracie a mame zhruba rovnaky pocet statnych
zamestnancov ako iné krajiny EU. Tento fakt ndam v$ak neposkytuje odpovede na
otazky, ¢i su tieto zdroje vyuzivané efektivne a hospodarne.

Napriek potrebe rozvijat a podporovat talenty medzi Uradnikmi, absentuje talent
management a nebuduje sa ,znacka" statnej sluzby. Mimo zakladnych kurzov a
moznosti koucingu neexistuje v ramci Statnej sluzby moznost rozvoja top
manazmentu alebo Uradnikov s potencialom.

Tieto paradoxy a vyzvy suU pre slovensku Statnu sluzbu zaroven prilezitostou na
zlepSenie a modernizaciu. Potrebujeme lepSie pochopit Strukturu a dynamiku nasich

138



sluzobnych Uradov, aby sme mohli efektivne riadit a rozvijat nase ludskeé zdroje. To
znamena, ze potrebujeme viac dat, viac analyz a viac strategického myslenia.

Mali by sme sa zamerat na vytvorenie silnejsich mechanizmov na podporu riadenia
ludskych zdrojov v sluzobnych Uradoch, vratane podpory strategického planovania
l[udskych zdrojov. To by mohlo zahfhat vytvorenie odbornych timov alebo
poskytnutie Specializovaného Skolenia a poradenstva pre manazérov a HR
profesionalov.

Rovnako dodlezité je prehodnotit nase Setriace opatrenia a zabezpecit, ze suU zalozené
na redlnych datach a skutolnych potrebach. To moéze zahriat uskutoCnenie
organizac¢ného auditu na Urovni Statnej spravy, ktory by nam poskytol detailny
prehlad o nasich statnych zamestnancoch a ich Ulohach. Tento audit by mal byt
vykonany odbornikmi s praxou a skisenostami v oblasti verejnej spravy.

Na zaver, je nevyhnutné posilnit nase Usilie v oblasti talent managementu a
budovania ,znacky" Statnej sluzby. To by mohlo zahfiat rozsirenie moznosti pre
vyvoj a kariérny rast naSich Uradnikov, vratane top manazmentu a tych s
potencialom. Potrebujeme vytvorit prostredie, kde sa talentovani a ambicidzni ludia
budu citit motivovani a podporovani v ramci Statnej sluzby.

Zlepsenie a modernizacia slovenskej statnej sluzby je komplexna a narocna Uloha, ale
aj nevyhnutna, ak chceme dosiahnut efektivnejsiu a spravodlivejSiu verejnu spravu.
Tieto paradoxy a vyzvy nam poskytuju cenné napady a impulzy pre tieto potrebné
zmeny.

Rozpoctovanie a financovanie Uradnikov

Financovanie Statnej spravy a jej ludskych zdrojov je dalSim aspektom, kde je mozné
identifikovat niekolko paradoxov, ktoré komplikuju a limituju reformy v tomto
sektore.

Na jednej strane sa ministerstvo financii snazi udrzat dovernost pri vypoctoch,
ktorymi sa prideluju peniaze na Uradnikov. Toto sa deje s cielom zabranit
porovnavaniu a tlaku na rozpoctovanie. Napriek tomu, tento pristup ma svoje
negativne dosledky, kedze nedostatok transparentnosti moze viest k neefektivnemu
vyuzitiu zdrojov a neschopnosti Uradov adaptovat sa na zmeny v potrebach a priority.
Na druhej strane, Urady nie sU motivované k Setreniu, pretoze usetrené peniaze sa
vracaju do Statneho rozpoctu. Toto je dalSi paradox, ktory méze viest k plytvaniu
zdrojmi a nedostatku inovacii a efektivnosti v riadeni Statnej spravy.

RieSenie tychto paradoxov vyzaduje komplexné a hlboké reformy, ktoré by mali
zahriat zvysenie transparentnosti v procese rozpoctovania, zlepSenie motivacnych
mechanizmov pre Urady. Tieto reformy by mali viest k efektivnejSiemu a
spravodlivejSiemu systému financovania statnej spravy.

139



Dalsie organizaéné paradoxy

Dal$i paradox je viditelny v rozpore medzi deklarovanou stabilitou systému a
nedostatonym vyuZzitim nastrojov na skoncenie pracovného pomeru. Na druhej
strane, systém umoznuje odvolanie skupiny veducich zamestnancov bez uvedenia
ddévodu, ako aj organizacné zmeny, Co mdze viest k nestabilite a nedostatku dovery
medzi zamestnancami.

Poslednym identifikovanym paradoxom je povinnost politickej neutrality pre
statnych zamestnancov v kontraste s absenciou stanovenych hranic politizacie a
nejasnej roly politickej a nepolitickej Casti exekutivy. Toto mdze viest k konfliktom
zaujmov, naruseniu integrity Uradu a erozii dovery verejnosti v Statnu spravu.

Zaver

Na zaver, Slovensko ma pred sebou este dlhy cestu, aby dosiahlo efektivnost a
kvalitu statnej sluzby. Aj ked' sa prijatim ostatného zakona o statnej sluzbe urobili
urcité kroky spravnym smerom, potrebné su dalSie reformy a zlepsenia. Dérazne sa
prejavuje potreba pokracovat v Usili o posilnenie institUcii, zlepSenie manazmentu
[udskych zdrojov a efektivnej implementacii reforiem. Skutocné zlepsenie stavu
Statnej sluzby vyzaduje nielen legislativne zmeny, ale aj skutocnu politickd volu
azmenu mentalnych modelov politického leadershipu, kompetentné riadenie a
efektivne vyuzivanie dostupnych zdrojov, pricom zmena je potrebna vo viacerych
oblastiach:

1. Strategicky manaZment ludskych zdrojov: Uspedné uplatnenie stratégii
manazmentu ludskych zdrojov vo verejnej sprave je klu¢ové pre buduici rast a
efektivitu Statnej sluzby. Stratégie by mali zahfnat nielen vyber a zamestnavanie,
ale aj Skolenie a rozvoj, hodnotenie vykonu a odmeny. Toto vSetko by malo byt
riadené na zaklade jasnych cielov a metrik, ktoré reflektuju potreby a priority
organizacie. Je potrebné obnovit tvorbu stratégie riadenia ludskych zdrojov
v Statnej sluzbe a ziskat pre riu politicku podporu.

2. Starostlivost o manazment a talent manazment: Manazment talentov je
kluCovy pre buducnost Statnej sluzby. To znamena identifikovat a rozvijat
najtalentovanejsie jednotlivcov v organizacii, a to nielen v ramci existujucej
Struktury, ale ajs ohfadom na buduce potreby a priority. Toto zahfna tiez podporu
a rozvoj manazérov, ktori su zodpovedni za riadenie a motivaciu tychto
talentovanych jednotlivcov.

3. Vlastné konzulta¢né kapacity a zdielanie expertizy v ramci Statnej sluzby:
Budovanie vlastnych konzultacnych kapacit je dolezité pre zvySenie efektivity a
efektivnosti Statnej sluzby. To by mohlo zahrfiat poskytnutie odbornych Skoleni
a zdrojov, ako aj vytvaranie for pre zdielanie best practices a expertizy medzi
roznymi Castami statnej sluzby.
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4.

Personalne a organizacné audity ako predpoklad zmeny rozpoctovania:
Audity by mali byt silastou standardného procesu rozhodovania a riadenia vo
verejnej sprave. Tieto audity by mali poskytnut detailny prehlad o efektivnosti a
efektivite vyuzivania zdrojov, a to moéze byt pouzité na podporu zmien v
rozpoctovacich a alokacnych rozhodnutiach.

Diskusia a rolach politickej a nepolitickej casti exekutivy, nastavenie roli a
spoluprace: Na zabezpedenie transparentnosti, dovery a efektivnosti v Statnej
sluzbe je nevyhnutné mat jasné hranice a definicie roli medzi politickou a
nepolitickou castou exekutivy. To zahrfia spolocensky diskusiu a dohodu o tom,
ktoré funkcie a ulohy by mali byt vykonavané politickymi a ktoré nepolitickymi
aktérmi, ako aj o tom, ako by tieto dve skupiny mali spolupracovat na dosiahnuti
cielov Statnej sluzby. Je potrebné jasne stanovit zodpovednosti a autoritu v ramci
tychto roli, aby sa zabranilo konfliktom, zabezpecila sudrznost a efektivnost
vykonnosti a podporila dévera verejnosti.

Nad tymto zaverom sa otvara nova diskusia o potrebnych zmenach v slovenskej
Statnej sluzbe. Tieto vizie do buducnosti predstavuju nie len reakciu na identifikované
problémy, ale aj ambiciu priniest viziu, ktora premeni slovensky Statnu sluzbu na
modernu, efektivnu a déveryhodnu instituciu.

Pre realizaciu tychto zaverov je vSak potrebna silna politicka vola, spolocenska
diskusia a nasledna dohoda na vizii, ktoré sa neobmedzuje na jedno volebné obdobie.
Len tak m6zeme dosiahnut zmenu, ktora bude nielen hmatateln3, ale aj udrzatelna
v dlhodobom horizonte.

Takyto pristup by zaroven pomohol obnovit déveru obcanov v Statnu spravu a
upevnit demokratické principy a hodnoty na Slovensku. Tym sa mozeme stat vzorom
pre iné krajiny, ktoré sa zaoberaju podobnymi vyzvami vo svojich verejnych sluzbach.
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VPLYV REFORMY NARODNYCH PARKOV NA VYKON VEREJNE)J
SPRAVY

IMPACT OF THE NATIONAL PARKS REFORM ON THE PERFORMANCE OF
PUBLIC ADMINISTRATION

Kristina Slamkova?

Abstrakt: Prispevok sa venuje vplyvu reformy narodnych parkov na vykon verejnej
spravy najma s ohladom na financné nastroje Environmentalneho fondu podla § 4
ods. 1 pism. am) Zakona €. 587/2004 Z. z. o0 Environmentalnom fonde a o zmene
a doplneni niektorych zakonov. Toto ustanovenie ma riesit problém, ktory
reforma spdsobila, a to vypadok dani z nehnutelnosti pre tie obce a mests3,
ktorych katastralne Uzemia zasahuju do narodnych parkov. Tento vypadok nastal
z dévodu zmeny kategorizacie z lesov hospodarskych na lesy osobitného urcenia.
Prispevok analyzuje realizaciu tohto ustanovenia v praxi a prinasa pohlad na to, Ci
§ 4 ods. 1 pism. am) ZoEF poskytuje spolahlivy zaklad pre riesenie problému, ktory
reforma narodnych parkov priniesla dotknutym obciam a mestam.

KlGcové slova: narodné parky, reforma, dotacie, Uvery, Environmentalny fond

Abstract: The paper deals with the impact of the national parks reform on the
performance of public administration, especially regarding the financial
instruments of the Environmental Fund according to § 4 par. 1 letter am) Act No.
587/2004 Coll. On the Environmental Fund and on amendments to certain acts.
This provision is intended to solve the problem caused by the reform, namely the
loss of real estate taxes for those municipalities whose cadastral territories are in
the national parks. The paper analyzes the implementation of this provision in
practise and brings insight into whether § 4 par. 1 letter am) ZoEF provides
areliable basis for solving the problem that the reform of national parks has
brought to the affected municipalities and cities.

Key words: national parks, reform, subsidies, loans, Environmental fund
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Uvod

Reforma narodnych parkov bola jednou z najpalcivejsich tém druhej polovice roku
2021. Koncom roka 2021 vlada tuto reformu aj schvalila a od 1.4.2022 maju narodné
parky pravnu subjektivitu. Jednotna sprava a pravna subjektivita narodnych parkov
mala za ciel priniest vysSiu kvalitu ochrany prirody a krajiny a tiez socialno-
ekonomicky rozvoj dotknutych regidnov. Statne pozemky v narodnych parkoch tak
spravuje sprava narodného parku a touto zmenou doslo k vyraznému systémovému
zlepSenou starostlivosti o slovensku prirodu. Autorka v ¢lanku nema za ciel rozoberat
environmentalny aspekt tejto reformy, ktory je, mozno povedat, jednym ztych
najpozitivnejSich aspektov, ktoré tato reforma priniesla.

Hlavny cielautorky je v ¢lanku analyzovat dopad reformy narodnych parkov na vykon
verejnej spravy najma s ohladom na finanéné nastroje Environmentalneho fondu
podla § 4 ods. 1 pism. am) Zakona ¢. 587/2004 Z. z. o Environmentalnom fonde
a o zmene a doplneni niektorych zakonov (dalej ako ,ZoEF"). Zakonodarca tymto
ustanovenim reflektoval na nespokojnost miest a obci, ktorych katastralne Uzemia
zasahuju do narodnych parkov a ktoré poukazali na to, ze reforma spOsobi vypadok
prijmov obci z dani z nehnutelnosti (§ 6 ods. 1 zakona ¢. 582/2004 Z. z. 0 miestnych
daniach a miestnom poplatku za komunalne odpady adrobné stavebné odpady
v zneni neskorsich predpisov) z dévodu zmeny kategorizacie z lesov hospodarskych
na lesy osobitného urcenia. V procese prijimania reformy, bolo uvedené ustanovenie
Z3akona o Environmentalnom fonde komunikované aj ako ustanovenie, ktoré ma
vyriesit vzniknutU situdciu a zabezpedit Uhradu vypadku dotknutym obciam zo
zdrojov Environmentalneho fondu, ktory bude sluzit ako novy zdroj financovania
dotknutych obci a miest.

Zmysel tohto ¢lanku bude spocivat vtom, ze autorka prinesie pohlad na to, aka je
konkrétna realizacia tohto ustanovenia vpraxi aci § 4 ods. 1 pism. am) ZoEF
poskytuje spolahlivy zaklad pre rieSenie problému, ktory reforma narodnych parkov
priniesla dotknutym obciam a mestam.

Reforma narodnych parkov

Zabezpeclenie jednotnej spravy chranenych Uzemi pod Ministerstvom Zzivotného
prostredia SR a zvazenie pravnej subjektivity sprav narodnych parkov bolo jednym z
bodov Programového vyhlasenia vlady na roky 2021-20242. Vzhladom na to, ze tento
bod bol povazovany za klG¢ovy vo vztahu k naplneniu narodnych a medzinarodnych
zavazkov z hladiska zmiernenia dopadov zmeny klimy, tato reforma bola schvalena
Narodnou radou Slovenskej republiky diia 14.12.2021. Zakon €. 6/2022 Z. z. zo dna

2 Programové vyhlasenie vlady Slovenskej republiky na obdobie rokov 2021-2024 z 28.aprila 2021.
Dostupné na internete: https://www.nrsr.sk/web/Dynamic/DocumentPreview.aspx?DoclD=494677.
Citované dna 19.5.2023. str. 101.
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14.12.2021, ktorym sa meni a dopifia zakon ¢&. 543/2002 Z. z. 0 ochrane prirody a
krajiny v zneni neskorgich predpisov a ktorym sa menia a dopifiaju niektoré zakony
(dalej ako ,,ZoOPaK"), nadobudol Ucinnost dha 15.1.2022 a na jeho zaklade sa zriadili
dfiom 31. marca 20223 spravy narodnych parkov:

a) Sprava Tatranského narodného parku so sidlom v Tatranskej Lomnici,
b) Sprava Pieninského narodného parku so sidlom v Spisskej Starej Vsi,
c) Sprava Narodného parku Mala Fatra so sidlom vo Varine,

d) Sprava Narodného parku Velka Fatra so sidlom v Martine,

e) Sprava Narodného parku Nizke Tatry so sidlom v Banskej Bystrici,

f) Sprava Narodného parku Slovensky raj so sidlom v SpiSskej Novej Vsi,
g) Sprava Narodného parku Muranska planina so sidlom v Revucej,

h) Sprava Narodného parku Slovensky kras so sidlom v Brzotine,

i) Sprava Narodného parku Poloniny so sidlom v Stakdine.

Mozno povedat, ze zhladiska vysSSej ochrany prirody a krajiny* najzdsadnejsou
zmenou oproti povodnej pravnej Uprave je, ze novela ZoOPaK priniesla pravnu
subjektivitu pre narodné parky a tym padom aj moznost spravovat Statne pozemky
v narodnych parkoch konkrétnymi spravami narodnych parkov.5 Nemozno preto
spochybnit pozitivne vplyvy na Zivotné prostredie tejto reformy. Reforma ale so
sebou priniesla niekolko problémov, ktoré v procese prijimania reformy museli byt
vyriesené. Preto, ako bolo v Uvode zadefinované, ciefom tohto prispevku je rozobrat
jeden konkrétny negativny dopad, ktory v suvislosti s reformou narodnych parkov
vznikol a ktory ma vplyv na vykon verejnej spravy.

Povod problému financovania

Cast prijmov miest a obci na Slovensku je tvorena z dani z nehnutelnosti v zmysle § 6
ods. 1 zdkona ¢. 582/2004 Z. z. o miestnych daniach a miestnom poplatku za
komunalne odpady a drobné stavebné odpady v zneni neskorsich predpisov (dalej
ako ,,Zakon o miestnych daniach").

Zastupcovia zdruzenia miest aobci Slovenska (dalej ako ,ZMOS") v procese
prijimania reformy v rdmci medzirezortného pripomienkového konania® poukazali
na to, ze navrh novely ZoOPaK bude mat pre obce a mesta vyrazny vplyv na vypadok
dani z nehnutelnosti v zmysle uvedeného paragrafu. Tento vypadok je spdsobeny

3 Pozri § 104i ZoOPaK.

4 Pozri tiez: Macaj, L. In: Zbornik prispevkov z medzinarodnej vedeckej konferencie Bratislavské
pravnické forum 2020. Dostupné online:
https://www.flaw.uniba.sk/fileadmin/praf/BPF/2020/ZBORNI__K BPF Z IVOTKO 2020 -
final.pdf. s. 73-84.

5Pozri § 104i ZoOPaK.

®Vznesené pripomienky vramci MPK. [online] [cit. 2023-06-10]. Dostupné na internete:
https://www.slov-lex.sk/legislativne-procesy/SK/LP/2021/423.
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v dosledku zonacie narodnych parkov, ked'niektoré obce, ktorych katastralne Uzemia
sa nachadzaju v narodnych parkoch presli alebo prejdd zmenou kategorizacie
z hospodarskych lesov na lesy osobitného urcenia atakéto pozemky nie su
predmetom dane z pozemkov vzmysle Zakona o miestnych daniach.” V podstate
neslo oziadnu novinku, tento fakt uz bol uvedeny v analyze Institdtu
environmentalnej politiky, ktory na dany problém poukazali uz v marci 2020.8 ZMOS
v pripomienke v medzirezortnom pripomienkovom konani tvrdil, Ze vypadok dani z
nehnutelnosti bude rocne na urovni 977 tis. Eur. Vyskum k vyske sumy, o aku pri
takomto vypadku ide, pre porovnanie so sumouakiu ZMOS deklaroval vramci
medzirezortného pripomienkového konania sme pre ucely tohto ¢lanku samostatne
nerealizovali. Pouzili sme verejne dostupné analyzy Institutu environmentalnej
politiky ato Kolko stoji divocina® a Narodné parky pre 21. storocie®. Podla
dokumentu Kolko stoji divocina zvySovanie vymery bezzasahovych Uzemi bude viest
k nizsim prijmom z dane z nehnutelnosti, ¢o znizi prijmy obci o 430 tis. eur pri 50 % A
zone a o 730 tis. Eur pri 75 % A zone. Rovnaké sumy uvadza aj dokument Narodné
parky pre 21. storoCie. Tvrdenie ZMOS preto povazujeme za zakladajuce sa na pravde
¢o do vzniku problému vypadku dani z nehnutelnosti. Vyskou tejto straty, resp.
vypadku sa dalej zaoberat nebudeme, pretoze pre nasu analyzu je podstatna uz
existencia problému ako takého.

Zmena systému financovania

V rdmci odévodnenia vznesenej pripomienky sa Ministerstvo zivotného prostredia
SR k pripomienke ZMOS vyjadrilo, Ze pripusta, ze zmena kategdrie lesov na Uzemi
narodnych parkov z hospodarskych na ochranné, resp. lesy osobitného urcenia,
moze zakladat vypadok miestnej dane z nehnutelnosti (§ 6 ods. 1 zakona €. 582/2004
Z. z. o miestnych daniach a miestnom poplatku za komunalne odpady a drobné
stavebné odpady v zneni neskorsich predpisov). Poukazalo na to, ze tento problém
identifikovalo a zabezpelilo mechanizmus kompenzacii vypadkov prijmov z
Environmentalneho fondu.*

7 Inymi slovami, zvySovanie bezzasahovych Uzemi v narodnych parkoch.
8 Ministerstvo Zivotného prostredia. InstitUt environmentalnej politiky: Kolko stoji divoéila. [online]

[cit. 2023-06-10]. str. 6. Dostupné na internete:
https://www.minzp.sk/files/iep/kolko_stoji_divocina.pdf

9 Tamtiez.

. Ministerstvo Zivotného prostredia. InstitUt environmentalnej politiky: Narodné parky pre
21.storocie. [online] [cit. 2023-06-10]. str. 21. Dostupné na internete:

https://www.minzp.sk/files/iep/narodne_parky pre 21 stor.pdf
** Odbvodnenie gestora k pripomienkam subjektov. [online] [cit. 2023-06-10]. Dostupné na internete:
https://Irv.rokovania.sk/data/att/173233 subor.docx?csrt=1092354938283096789
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Environmentalny fond je v zmysle § 1 ods. 1 ZoEF Statny fond, ktory je s U¢innostou
od 1.5.2005 zriadeny na uskutocnovanie Statnej podpory starostlivosti o zivotné
prostredie. Environmentalny fond je pravnickd osoba, ktorej spravu vykonava
Ministerstvo zivotného prostredia Slovenskej republiky. Postavenie fondu
vymedzuje ZoEF a vyhlaska Ministerstva zivotného prostredia Slovenskej republiky
¢.157/2005 Z. z. zo diia 31. 03. 2005, ktorou sa ZoEF vykondva. Hlavnou Ulohou fondu
je poskytovanie finan¢nych prostriedkov Zziadatefom vo forme dotacii alebo Uverov
na podporu projektov v rdmci Cinnosti zameranych na dosiahnutie cielov Statnej
environmentalnej politiky na celoStatnej, regionalnej alebo miestnej Urovni.
Poskytovanie prostriedkov fondu a sposob ich pouzitia upravuje § 4 a nasl. ZoEF.
Prave toto ustanovenie bolo predmetom novely ZoEF, rozoberanej nizsie.
Legislativna Uprava novely ZoEF prebehala vramci legislativneho procesu
LP/2021/438. Novela ZoEF*?, ktora bola vysledkom tohto legislativneho procesu
priniesla do ZoEF aj nové ustanovenie § 4 ods. 1 pism. am), ktoré umoznuje pouzit a
poskytnut prostriedky fondu na ochranu a starostlivost o zivotné prostredie na Uzemi
narodnych parkov a zlepSenie kvality zivota obyvatelov obci, ktorych katastralne
Uzemia sa nachadzaju v narodnych parkoch, a podporu trvalo udrzatelného rozvoja
tychto obci. Toto ustanovenie bolo podla dévodovej spravy kzakonu tym
ustanovenim, ktoré ma riesit problém s vypadkom dani z nehnutelnhosti. Teda ma
zabezpecit  mechanizmus  kompenzacii  vypadkov  prijmov  samosprav
z Environmentalneho fondu (dalej ako ,EF").

PreskUmanim znenia spomenutej ddvodovej spravy a vyhodnotenia
medzirezortného pripomienkového konania reformy narodnych parkov*? k novele
ZoEF s ucinnostou od 15.3.2022, by sa pre nezainteresovaného ¢loveka mohlo zdat,
Ze sa jedna o kompenzacie prijmov obci, ktoré si po vycisleni straty podaju ziadost na
EF aten im tuto vydislend sumu vypadku na daniach jednoducho preplati. Takto
nejako by to malo vyzerat, ak by sme chceli tieto dve formy financovania samospravy
davat na jednu uUroven®. Pripadne keby sme chceli hovorit otom, ze uvedené
ustanovenie ma sluzit ako kompenzacia obciam za stratu na daniach z nehnutelnosti
v dosledku zonacie tak, ako to gestor novely zakona nacrtol. Ako to teda vyzerd
Vv praxi?

EF mo6ze poskytovat podporu len v stlade so ZoEF. Podla § 7 ZoEF druhy podpory,
ktoré EF poskytuje sU dotacie a Uvery. Nenachadzame v tomto ustanoveni ziadnu
moznost pre EF aby poskytoval napriklad kompenzacie za vypadok akéhokolvek

12 74kon ¢. 66/2022 ktorym sa meni a doplifia zakon ¢. 587/2004 Z. z. o Environmentalnom fonde a o
zmene a doplneni niektorych zakonov v zneni neskorsich predpisov.

BLegislativny proces knovele ZoOPaK. [online]l. Dostupné na internete: https://www.slov-
lex.sk/legislativne-procesy/SK/LP/2021/423

* Prijmy samospravy z dane z nehnutelnhosti podla Zakona o miestnych daniach a prijmy samospravy
podla § 4 ods. 1 pism.a) ZoEF.
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druhu prijmu pravnickym alebo fyzickym osobam. Analyzou ustanoveni ZoEF teda
dospejeme k zaveru, ze formy podpory, ktort moze EF poskytnut su dotacie a Uvery*s
na projekty na zaklade Ziadosti ziadatela. Navyse plati, Ze poskytovanie prostriedkov
fondu a spbsob ich pouzitia je presne stanoveny v § 4 a nasl. ZoEF. Poskytovanie
prostriedkov fondu je relativne komplikovany proces, ktory si vyzaduje urcitu mieru
schopnosti orientovat sa v pravnych predpisoch ako aj dokumentoch EF, ktoré urcuju
resp. Specifikuju presny postup na podanie Zziadosti pre ziadatelov o podporu.
Takymto dokumentom, pre oblast narodnych parkov, je dokument, ktory EF na
svojom webovom sidle zverejnil s ndzvom Specifikacia ¢innosti podpory formou
dotacie na rok 2023 podla § 4 ods. 1 pism. am) zakona ¢. 587/2004 Z. z. 0
Environmentalnom fonde a o zmene a doplneni niektorych zdkonov v zneni
neskorsich predpisov Oblast: Ochrana a starostlivost o zivotné prostredie na Uzemi
narodnych parkov (NP).*® Tento rok je termin na podanie Ziadosti ur¢eny do 8.8.2023
(dalej ako ,Specifikacia®).

Na to, aby samospravy dotaciu od EF dostali, musia podat Ziadost vzmysle
zverejnenej Specifikacie. V Specifikacii su uvedené opravnené aktivity, ktoré
Ziadatelia (samospravy) mozu v Ziadosti uvadzat, inymi slovami, aké projekty mozu
byt predmetom financovania z EF. Specifikicia je podrobny, relativne dlhy
dokument, ktory prevadza ziadatela celym postupom podania Ziadosti. V specifikacii
sa nachadzaju aj informacie o tom, ktoré obce a ako budu zvyhodnené. Ide o obce,
ktoré su uvedené v Prilohe ¢. 23, Prilohe ¢. 2b a v Prilohe 2¢*. Pri vybere Ziadosti
podla Specifikacie budu prioritne vybrané a podporené Ziadosti z 1. skupiny (Priloha
¢. 2a). V pripade, Ze Ziadosti zo skupiny 1. nesplfiaju pozadovanu kvality, alebo ich
pocet nie je dostatocCny, EF bude vyberat a podporovat ziadosti z 2. skupiny (Priloha
¢. 2b). V pripade, Ze Ziadosti zo skupiny 2. nesplfiaju pozadovanu kvalitu, alebo ich
pocet nie je dostatocny, EF bude vyberat a podporovat ziadosti o poskytnutie dotacie
z 3. skupiny (Priloha €. 2¢). Tato skutocnost je pre nas vyskumny problém délezita
ztoho dbvodu, ze sa moze stat, ze obec, ktord by mala prijem automaticky podla
Zakona o miestnych daniach, podla novej pravnej Upravy a prioritizacie
posudzovania ziadosti v zmysle Specifikacie, jej EF nemusi dotaciu schvalit.

*5 Pozn. autorky: EF pozna aj Uhradu nakladov a formy financovania bez Specifikacie a vyzvy, avsak na
Ucely tohto ¢lanku blizsie venovanie sa tomuto nie je opodstatnené, pretoze by to mohlo byt pre
Citatela zmatocné. Autorka toto uvadza len pre Uplnost informacie a pod ciarou.

6 Specifikacia ¢innosti podpory formou dotacie na rok 2023. [online] [cit. 2023-06-10]. Dostupné na
internete: https://envirofond.sk/wp-content/uploads/2023/06/Specifikacia-cinnosti-podpory-formou-
dotacie-na-rok 2023.pdf.

7 Ochrana a starostlivost o Zivotné prostredie na Uzemi narodnych parkov. Dostupné na internete:
https://envirofond.sk/ochrana-a-starostlivost-o-zivotne-prostredie-na-uzemi-narodnych-parkov-

oblast-np/
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NavySe sa moze stat, Ze prostriedky EF nebudu stacit na uspokojenie vsetkych
Ziadatelov z toho dbévodu, ze pre kazdu oblast podpory z EF je alokovana urdita
Ciastka objemu financnych prostriedkov za rok. Vsetci ziadatelia, ktorym nebola
schvalena dotacia z dovodu nedostatocného objemu financii, budu zaradeni do tzv.
zasobnika?®, ktory slUzi ako zasobaren projektov v pripade dodato¢nych finan¢nych
prostriedkov EF. Je zaroven dolezité uviest, Ze ak aj obec ziadost pod3, v zmysle § 9
ods. 8 ZoEF, na poskytnutie podpory z EF nie je pravny narok. Tu nachadzame
v podstate hlavné ,znevyhodnenie™ oproti povodnej pravnej Uprave, kedy
samospravy dostavali svoje prijmy z dane znehnutelnosti automaticky podla
zakonnych podmienok, pretoze to je podstata systému dani aplnenia bez
protisluzby.

Ked sa viak pozrieme na tUto situaciu z opacnej strany, tato neplanovana zmena
legislativny pod vplyvom reformy narodnych parkov prinesie celkovo medzi
samospravy viac financnych prostriedkov, ako by samospravy dostali z dani
znehnutelhosti, ak vychadzame zpredpokladu, Ze vypocet vypadku dani
z nehnutelnosti pre samospravy je na takej Urovni, ako uvadzame na str. 3 tohto
¢lanku. Z EF je totiz na Specifikaciu Cinnosti podpory formou dotacie na rok 2023 pre
oblast ochrana a starostlivost o zivotné prostredie na Uzemi narodnych parkov
alokovany 1 milion Eur.*

Zaver

Vplyv reformy narodnych parkov na vykon verejnej spravy na zaklade skimaného
problému, ktory reforma so sebou priniesla, sa da vidiet, podla nasho nazoru dvoch
rovinach. Prva rovina je rovina subjektu, ktorého sa reforma dotkla a druha je rovina
alebo charakter formy ziskavania financii pre samospravu.

Subjekty, ktorych sa skimany problém pod vplyvom reformy dotkol, st primarne
samospravy a EF. Samospravy sa musia aktivne podielat na tom, aby ziskali financie
formou dotacii z EF pre svoju obec ¢i mesto a EF pribudla nova agenda resp. oblast
podpory z EF. V zmysle povodnej pravnej Upravy samospravy ziskavali peniaze do
svojho rozpoctu vzmysle Zakona o miestnych daniach pasivne. Pasivne vtomto
ohlade myslime situaciu, kedy nemuseli vyvinut Ziadnu snahu na to, aby urcity obnos
penazi do svojho rozpoctu dostali. Nova pravna Uprava vsak so sebou priniesla
situaciu, kedy vdosledku zonacie narodnych parkov niektoré obce, ktorych
katastralne Uzemia sa nachadzaju v narodnych parkoch presli alebo prejdu zmenou
kategorizacie zhospodarskych lesov na lesy osobitného urcenia pridu o dane
z nehnutelnosti za takéto pozemky, pretoze takéto pozemky nie su predmetom dane

8 Zatiatkom kazdého nového roka sa Zasobnik Ziadosti zmeni zo stavu “zasobnik” na “zasobnik—
skoncené” a ziadosti s tymto statusom uz nebudu vyplatené.
9 Informaciu o vyske alokacie nam poskytol Environmentalny fond.
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z pozemkov v zmysle Zakona o miestnych daniach. MZP sa uvedend situéciu snazilo
vyrieSit novelou Zakona o Environmentalnom fonde, kde bol doplneny § 4 ods. 1
pism. am) a ktory mal samospravam kompenzovat tuto stratu.

Tieto dve ustanovenia, v roznych zakonoch nas ale priviedli k analyze charakteru
formy ziskavania financii pre samospravy a to je azda najklucovejsi dopad na vykon
verejnej spravy vtom smere. Kym na zaklade § 6 ods. 1 iSlo o pasivne ziskavanie
financii pre samospravy, na zaklade § 4 ods. 1 pism. am) ide o aktivne ziskavanie
dotdcii z EF. Bez toho, aby samosprava podala ziadost na EF, nedostane ziadne
financie, ktoré by z dane z nehnutelnosti vZmysle zakona o miestnych daniach
automaticky dostala.

Autorka nechce vzbudit dojem, ze negativne hodnoti moznost financovania
narodnych parkov z prostriedkov EF. To je samo o sebe ako finanény nastroj EF podla
autorky spravny a pozitivny krok zakonodarcu. Nemézeme ale napriek tomu Uplne
vyhodnotit, ¢i tento nastroj riesi situaciu skumaného problému dofinancovania
vypadku v rozpocte samosprav, ktory vznikol v dosledku reformy narodnych parkov.
Naproti daniam z nehnutelnhosti v zmysle ZoOPaK kedy financie obci pritiekli sta by
»otocenim kohutika", prifinancovani z EF musi vyvinut maximalne Usilie nielen na to,
aby projekt pasujuci na opravnené aktivity v zmysle Specifikacie vymyslela, no ale aj
obstarala (VO) a zrealizovala. Castokrat samospravy nie sU personalne a technicky
vybavené tak, aby si proces ziskania podpory z EF zabezpecili samé, pripadne ich to
stoji vela energie a ¢asu na to, aby takuto podporu Uspesne ziskali. Ak sa vratime
k vyjadreniu zakonodarcu, ktory tvrdil, Ze zabezpedil mechanizmus kompenzacii
vypadkov z prijmu z EF, m6zeme konstatovat, Zze spravnejsie by bolo povedat, ze
zabezpecil samospravam moznost ako si tieto prijmy m6zu nahradit napriklad tym,
Ze si nechaju zmodernizovat osvetlenie v obci, pripadne iné innosti Specifikované
v Specifikacii. Inymi slovami, peniaze, ktoré samosprava dostane z prostriedkov EF
na zaklade Ziadosti musia byt pouzité len na presne stanoveny Ucel, ktory je
v projekte a v sulade so Specifikaciou. Ako pozitivum, na druhej strane ale vnimame
to, ze jeden Ziadatel m6ze podat len jednu Ziadost a ta je limitovana na podporu
v maximalnej vyske 100.000 Eur. Ak teda napriklad obec, ktord bude mat vypadok
z miestnych dani nizsi ako je 100.000 Eur mézeme konstatovat, ze toto rieSenie je pre
nu pozitivnym dopadom, pretoze ziska viac penazi do rozpoctu ako by ziskala
v Zmysle zdkona o miestnych daniach. Vsetko vSak zalezi v prvom rade od toho, ¢i
samosprava bude Uspesna v procese posudzovania ziadosti EF. Zaroven mozno
pozitivne hodnotit aj to, ze financie, ktoré obec povodne ziskavala na zaklade
skutocnosti, ze jej k.U. sa nachadza v zéne narodného parku, budu pouzité na Ucely,
ktoré budu zvySovat kvalitu Zivotného prostredia, a nebudu pouzité na iné Ucely ako
to bolo mozné pri pévodnom systéme financovania vyberom miestnych dani.
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REKLAMNA STAVBA VS. INFORMACNA KONSTRUKCIA V ZMYSLE
SLOVENSKEJ STAVEBNEJ LEGISLATIVY

ADVERTISING BUILDING VS. INFORMATION CONSTRUCTION IN SENSE OF
SLOVAK BUILDING LEGISLATION

Viera Jakusova?

Abstrakt: Prispevok rozobera pojmy reklamna stavba a informacna konstrukcia,
pricom urcuje, ktoré objekty mozno povazovat za reklamnu stavbu a informacnu
konstrukciu v zmysle zakona ¢. 50/21976 Zb. o Uzemnom planovani a stavebnom
poriadku (stavebny zakon) v zneni neskorsich predpisov a zakona ¢. 201/2022 Z. z.
o vystavbe. Prispevok analyzuje jednotlivé rezimy, ktorym reklamné stavby
ainformacné konstrukcie podliehaju vzmysle slovenskej stavebnej legislativy.
V prispevku su zachytené aj potencialne momenty novej pravnej Upravy, ktoré
prindsaju zmatok v pripade identifikacie prav a povinnosti na strane vlastnika
stavby a spravneho organu. Prispevok obsahuje aj navrhy de lege ferenda.

Klucové slova: verejna sprava, stavebné pravo, stavebné predpisy v Slovenskej
republike, reklamna stavba, informacna konstrukcia.

Abstract: The article analyses the concepts of advertising building and
information construction, determining which objects can be considered as
advertising building and information construction within the meaning of the Act
No. 50/1976 Coll. on Land-use Planning and Building Order (the Building Act) as
amended and the Act No. 201/2022 Coll. on Construction. The article analyses the
regimes to which advertising buildings and information structures are subject
under the Slovak building legislation. The article also captures potential moments
of the new legislation that bring confusion in the case of identification of rights
and obligations on the part of the owner of the construction and the
administrative authority. The article also contains de lege ferenda proposals.

Key words: public administration, construction law, building legislation in the
Slovak Republic, advertising building, information construction.

* Pravnicka fakulta Univerzity Komenského v Bratislave, Katedra spravneho a environmentalneho
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Uvod

Dna 27. aprila 2022 Narodna rada Slovenskej republiky (dalej len,,SR") schvalila dva
nové stavebné predpisy — zakon €. 200/2022 Z. z. 0 Uzemnom planovani a zakon ¢.
201/2022 Z. z. o vystavbe (dalej len ,ZoV"). Oba nové stavebné predpisy nahradia
zakon €. 50/1976 Zb. 0 Uzemnom planovani a stavebnom poriadku (stavebny zakon)
v zneni neskorsich predpisov (dalej len ,,SZ"), pricom nadobudnu U¢innost dia o1.
aprila 2024. Pravna Uprava v ZoV meni chapanie reklamnej stavby, tak ako ju pozna
pravny poriadok SR doteraz.

Cielom prispevku je vymedzenie pojmov reklamna stavba v zmysle SZ a informacna
konstrukcia v zmysle ZoV, vymedzenie volného, ohlasovacieho a povolovacieho
rezimu vratane konania o zmene doby trvania stavby, identifikacia formy vysledku
ohlasovacieho procesu v slovenskej stavebnej legislative, identifikacia momentov v
novej pravnej Uprave, ktoré mézu vytvarat zmatocné situacie v praxi a poskytnutie
navrhov de lege ferenda. Cielom je tiez poukazat na dopad novej pravnej Upravy
informacnych konstrukcii v ZoV na spoloc¢nost a na vykon verejnej spravy.
Vzhladom na rozsah prispevku sa spravnym deliktom tykajucich sa reklamnych
stavieb a informacnych konstrukcii venujeme len okrajovo, pricom poukazujeme na
problematicky moment, ktory moze nastat po Ucinnosti ZoV.

V prispevku pouzivame zakladné metddy vyskumu ako analyza, indukcia, dedukcia,
syntéza a komparacia.

Zakladné pojmy

Reklamna stavba

SZ vymedzuje v § 43 ods. 2 pojem reklamna stavba ako stavebnu konstrukciu, ktora

je postavena stavebnymi pracami zo stavebnych vyrobkov, ktora je pevne spojena so

zemou podla § 43 ods. 1 pism. a) az d) SZ* alebo upevnena strojnymi suciastkami

alebo zvarom o pevny zaklad na zemi alebo ktorej osadenie vyzaduje Upravu

podkladu a ktorej funkciou je Sirenie reklamnych, propagacnych, navigacnych ainych

informacii viditelnych z verejnych priestorov. Reklamné stavby sa na Ucely SZ ¢lenia

podla velkosti informacnej plochy na

a) reklamné stavby, na ktorych najvacsia informacna plocha je mensia ako 3 m?,

b) reklamné stavby, na ktorych najvacsia informacna plocha ma velkost od 3 m2 do
20m?*a

c) reklamné stavby, na ktorych najvacsia informacna plocha je vacsia ako 20 m=.

* Zo zakona: ,,Pevnym spojenim so zemou sa rozumie a) spojenie pevnym zakladom, b) upevnenie
strojnymi suciastkami alebo zvarom o pevny zaklad v zemi alebo o inU stavbu, c) ukotvenie pilotami alebo
lanami s kotvou v zemi alebo na inej stavbe, d) pripojenie na siete a zariadenia technického vybavenia
Uzemia, e) umiestnenie pod zemou." Pozri § 43 ods. 1 SZ.
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Za reklamnu stavbu sa teda povaZuje len taka stavba, ktord kumulativne spifia tieto
poziadavky stanovené v SZ.3

Co je stavebny vyrobok, riesi SZ v ustanoveni § 43f najméa odkazom na predpisy o
stavebnych vyrobkoch. Ustanovuje vSak podstatny poziadavku, ze v akejkolvek
stavbe mozno pouzit iba stavebny vyrobok, ktory je vhodny na pouzitie v stavbe na
zamyslany Uclel. To znamena, Ze na stavbu nemozno pouzit akykolvek predmet,
material alebo vyrobok, mozno vsak pouzit len taky, ktory zodpoveda poziadavkam
predpisov o stavebnych vyrobkoch a je podla tychto predpisov uvedeny na trh a
spristupnovany na trhu. Stavebny vyrobok ma technické a funkcné parametre
tykajuce sa jeho relevantnych vlastnosti, vyjadrené Urovnou, triedou alebo opisom. 4
SZ nedefinuje, ¢o sa rozumie pod upevnenim strojnymi suciastkami alebo zvarom o
pevny zaklad na zemi. Preto je potrebné vychadzat zo z vyhlasky ¢. 532/2002 Z. z,,
ktorou sa ustanovuju podrobnosti o vSeobecnych technickych poziadavkach na
vystavbu a o vSeobecnych technickych poziadavkach na stavby uzivané osobami s
obmedzenou schopnostou pohybu a orientacie v zneni neskorsich predpisov (dalej
len ,, vyhlaska €. 532/2002 Z. z."). Podla vyhlasky ¢. 532/2002 Z. z. zaklady stavby
musia zabezpecovat stabilitu stavby a musia sa uskutocnit tak, aby ich pripadné
nerovnomerné sadanie vyhovovalo slovenskym technickym normam.5

Pevnym zakladom na zemi tak moze byt nielen betonovy kvader, panel polozeny na
zemi, ale napriklad aj kovové podlozky (spojené s konstrukciou reklamnej stavby
zvarom), ktoré ako pevny zaklad na zemi zabezpecuju stabilitu reklamnej stavby a jej
odolnost proti poveternostnym vplyvom.®

Ako priklad na reklamny stavbu moézeme uviest reklamnu plachtu, ktora je
prichytena zvarom alebo strojnymi suciastkami o betonovy kvader, pricom Siri
reklamné informacie. Ak by bol na takomto beténovom kvadri prilepeny plagat,
ktory by Siril reklamu, v tomto pripade nepdjde o reklamnu stavbu.

Pre doplnenie uvadzame, Ze v nasej praxi sme sa stretli s usmernenim Ministerstva
dopravy a vystavby SR (v sucasnosti Ministerstvo dopravy SR) zo dia 15. 03. 2017,
ktoré nam bolo zaslané ako odpoved na nasu Ziadost” o metodické usmernenie
k reklamnym stavbam. Uvedené ministerstvo vdanom metodickom usmerneni
konstatuje, ze PVC plachty, ktoré nemaju charakter stavebnej konstrukcie, nie su
postavené stavebnymi pracami, nie sU vyhotovené zo stavebnych vyrobkov,

3 SPISIAKOVA, H., Reklamné stavby podla stavebného zdkona. Bratislava : Wolters Kluwer SR s. r. 0.,
2018, s. 10.

4Tamtiez, s.12.

5Pozri § 23 ods. 1 vyhlasky ¢. 532/2002 Z. z.

6 SPISIAKOVA, H., Reklamné stavby podla stavebného zdkona. Bratislava : Wolters Kluwer SR s. r. 0.,
2018, s. 14.

7 Ziadost stavebného Uradu.
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nemozno povazovat za reklamné stavby podla SZ, napr. plachty prichytené na
oploteni (stahovacimi paskami).

Z uvedeného mozno vyvodit, ze za reklamnu stavbu sa povazuje aj reklamna plachta,
ktora je ukotvena lanom o hlinikovy rdm, ktory je pevne spojeny s nehnutelnostou a
zaroveri verejne siri reklamné informacie.®

Informacéna konstrukcia

Vymedzenie reklamnej stavby, tak ako ho chape teraz platna a Uc¢inna pravna Uprava
sa zmeni vstupom do Ucinnosti nového ZoV. ZoV uz nepouziva pojem reklamna
stavba, ale informacna konstrukcia. Pod informacnou konstrukciou sa rozumie
konsStrukcia pouzita na verejné Sirenie navigacnych, kulturnych, reklamnych,
Sportovych a inych informacii bez ohladu na spdsob osadenia alebo upevnenia a na
druh pouzitého materialu.9 ZoV nestanovuje presny vypocet ¢lenenia informacnych
konstrukcii podla velkosti ich informacnej plochy, tak ako SZ pri reklamnych
stavbach vjednom ustanoveni. Vtexte platného zakonného znenia sa mozno
stretnut s ¢lenenim informacnych konstrukcii, avsak toto clenenie je roztrusené do
viacerych ustanoveni. ZoV uvadza
a) informacnu konstrukciu, ktora ma najvacsiuv informacnu plochu do 1,2 m2?°,
b) informacnu konstrukciu s najvacsou informacnou plochou vacsou ako 1,2 m? a
mensou ako 20 m2 %,
c) informacnu konstrukciu s najvacsou plochou vacsou ako 10 m?*2 a
d) informacnu konstrukciu s najvacsou plochou vacsou ako 20 m2.:3
Ak porovname zakonné vymedzenie reklamnej stavby vSZ ainformacnej
konstrukcie v ZoV, tak mézeme vidiet rozdiel v sposobe osadenia alebo upevnenia
a v druhu pouzitého materialu.
Reklamna stavba v zmysle SZ vyzaduje pevné spojenie so zemou alebo upevnenie
strojnymi suciastkami alebo zvarom o pevny zaklad na zemi alebo jej osadenie
Upravu podkladu. Tiez je potrebné, aby bola postavena stavebnymi pracami zo
stavebnych vyrobkov. Informacna konstrukcia nemusi byt postavena stavebnymi
pracami zo stavebnych vyrobkov ani pevne spojena so zemou. Zakonodarca v ZoV
a ani v dovodovej sprave k ZoV blizsie nespecifikoval dovod zmeny a obsahu pojmu

8 SPISIAKOVA, H., Reklamné stavby podla stavebného zdkona. Bratislava : Wolters Kluwer SR s. r. 0.,
2018, s. 11.

9 Pozri § 1 ods. 2 pism, ¢) ZoV.

0 Ak je umiestnend na stipe verejného osvetlenia alebo na stipe trakéného vedenia, ak nezasahuje do
prejazdného profilu pozemnej komunikacie ani do priechodového prierezu drah. Pozri priloha €. 1 ods.
3 pism. d) bod 16. ZoV.

* Pozri priloha €. 2 ods. 1 pism. h) ZoV.

2 Pozri § 31 0ds. 11 ZoV.

3 Pozri priloha €. 3 ods. 1 pism. b) bod 9. ZoV.
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reklamna stavba. Podla nasho nazoru, definicia informacnej konstrukcie subsumuje
pod pojem informacnej konstrukcie aj také objekty, ktoré podla SZ nepodliehaju
ohlasovaciemu alebo povolovaciemu rezimu.** Domnievame sa, ze Ucelom tejto
pravnej Upravy je regulacia ,,vystavby" informacnych konstrukcii.

Z prilohy €. 1 ods. 1 ZoV mozno vyvodit okruh predmetov, ktoré sa nepovazuju za
informacnu konstrukciu na Ucely ohlasovania a povolovania v zmysle zdkona. V tejto
suvislosti by sme upriamili pozornost na oznacenia prevadzkarni obchodnym menom
a pracovisk nazvom a putace, baldny, plachty, letdky a iné hnutelné veci, ktoré nie su
stavebnou konstrukciou a nie st docasnou informacnou konstrukciou.*s V si¢asnosti
SZ povazuje oznalenie prevadzkarni za reklamnu stavbu atakého oznacenie
podlieha ohlasovaciemu alebo povolovaciemu rezimu v zavislosti od velkosti
informacnej plochy, samozrejme, ak je takéto oznacenie pevne spojené so zemou
podla § 43 ods. 1 pism. a) az d) SZ alebo upevnené strojnymi suciastkami alebo
zvarom o pevny zaklad na zemi a je zhotovené zo stavebnych vyrobkov.

ZoV sa nevtahuje ani na plachty, ktoré nie su doc¢asnou informacnou konstrukciou.®
Tu sa dostavame k otazkam, Ci je v zmysle ZoV informacnou konstrukciou aj plachta,
ktora je ukotvena lanom o hlinikovy ram, ktory je pevne spojeny s nehnutelnostou
a zaroven verejne siri reklamné informacie? Je informacnou konstrukciou aj reklamna
plachta prichytena na oploteni stahovacimi paskami?* Zvymedzenia pojmu
informacna konstrukcia mozno vyvodit, ze takouto konstrukciou je akakolvek, ktora
je pouzita na verejné Sirenie navigacnych, kulturnych, reklamnych, Sportovych a
inych informacii.*® Sta¢i teda splnenie jedného kritéria, a tak ak plachta verejne Siri
reklamné informacie, tak pdéjde oinformacny konstrukciu, ktora podlieha
ohlasovaciemu alebo povolovaciemu rezimu.

Ako dalSiu otazku si mézeme polozit: Povazuje ZoV za informacnu konstrukciu
beténovy kvader, na ktorom je uchytena plachta lubovolnym spdsobom, ktora
verejne Siri reklamné informacie? Z definicie informacnej konstrukcie vyplyva, ze
ano, pretoze nezalezi na tom, ¢i je postavena stavebnymi pracami zo stavebnych
vyrobkov a ¢i je pevne spojena so zemou alebo spojena pevnym zakladom v zemi.
KonsStatujeme, ze podla ZoV informacnou konstrukciou su aj reklamné plachty
prichytené obetonovy kvader a reklamné plachty prichytené na oploteni
stahovacimi paskami, pricom maju velkost informacnej plochy vacsiu ako 1,2m2.29 Ak
porovnavame tieto druhy objektov s pravnou Upravou reklamnej stavby v SZ, tak

4V dalSom texte Specifikujeme tieto objekty.

5 Pozri priloha €. 1 ods. 1 pism. a) a k) ZoV.

% Pozri priloha ¢. 1 ods. 1 pism. k) ZoV.

7 Podla SZ sa reklamna plachta prichytenad na oploteni stahovacimi paskami alebo kovovymi ,,sk
paskami® nepovazuje za reklamnu stavbu.

3 Pozri § 1 0ds. 2 pism, ¢) ZoV.

9 Porovnaj velkost informacnej plochy - priloha ¢. 2 ods. 1 pism. h) ZoV.
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reklamné plachty prichytené lubovolnym sp6sobom o betdnovy kvader a reklamné
plachty prichytené na oploteni stahovacimi paskami (bez ohladu na velkost
informacnej plochy)?° nie su reklamnymi stavbami.

Volny, ohlasovaci a povolovaci rezim

Na to, aby sme mohli jednotlivé reklamné stavby ainformacné konstrukcie
subsumovat pod jednotlivé rezimy, je potrebné ich najprv zaradit podla clenenia
vzmysle SZ a ZoV.

Reklamné stavby sa okrem ich ¢lenenia podla velkosti informacnej plochy ¢lenia aj
na drobné a jednoduché. Za drobné stavby sa povazuju reklamné stavby, na ktorych
najvacsia informacna plocha je mensia ako 3 m2.2* Za jednoduché stavby sa povazuju
reklamné stavby, na ktorych najvacsia informacna plocha ma velkost od 3 m2.22
Volnému rezimu podliehaju reklamné stavby, na ktorych ma najvacsia informacna
plocha velkost do 1,2 m?, sU umiestnené na stip verejného osvetlenia alebo na stip
trakéného vedenia a zaroven nezasahuju do prejazdného profilu pozemnej
komunikacie ani do priechodového prierezu drah.

V zmysle § 55 ods. 2 pism. h) SZ ohlasenie stavebnému Uradu postadi pri reklamnych
stavbach, na ktorych najvacsia informacna plocha je mensia ako 3 m?, pokial' SZ
neustanovuje inak. Tymto ustanovenim chcel zdkonodarca poukazat na
ustanovenie § 57 ods. 1 SZ, ked' stavebny Urad moze urdit, Ze ohlasenu drobnu stavbu
mozno uskutocnit len na zaklade stavebného povolenia.

Stavebné povolenie sa vyzaduje vzdy na reklamné stavby, ktoré maju velkost
informacnej plochy nad 3m2.24 Na reklamné stavby, na ktorych najvacsia informacna
plocha ma velkost od 20 m? sa vyzaduje okrem stavebného povolenia aj kolaudacné
rozhodnutie.?5

Informacné konstrukcie mozno v zmysle ZoV ¢lenit na drobné a jednoduché stavby.
Za drobné stavby sa povazuju informacné konstrukcie s najvacsou informacnou
plochou vacsou ako 1,2 m? a mensou ako 20 m2.26 Za jednoduché stavby sa povazuju
informacné konstrukcie s najvacsou plochou vacsou ako 20 m2.%7

ZoV vymedzuje v prilohe ¢. 1 vyrobky, konstrukcie a predmety, na ktoré sa
nevztahuje tento zakon a drobné stavebné prace, ktoré nepodliehaju ohlaseniu ani

2° Porovnaj velkost informacnej plochy - § 13gb ods. 8 pism. e) SZ.
21 Pozri § 139b ods. 8 pism. e) SZ.

22 Pozri § 139b ods. 1 pism. f) SZ.

23 Pozri § 56 pism. j) SZ.

24 Pozri § 54 SZ.

25 Pozri § 76 ods. 4 SZ.

26 Pozri priloha €. 2 ods. 1 pism. h) ZoV.

27 Pozri priloha €. 3 ods. 1 pism. b) bod 9. ZoV.
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povoleniu podla tohto zakona.?® Podla ZoV su to informacné konstrukcie s najvacsou
informacénou plochou do 1,2 m? umiestnené na stipe verejného osvetlenia alebo na
stipe trakéného vedenia, ak nezasahuji do prejazdného profilu pozemnej
komunikacie ani do priechodového prierezu drah nepodliehaju ohlaseniu ani
povoleniu podla tohto zakona.2®

Tymto sa dostavame k absencii pravnej Upravy objektov, ktoré maju do 1,2m? a nie
su prichytené na stipe verejného osvetlenia ¢&i trakéného vedenia v ZoV. ZoV ich
podla prilohy €. 2 ods. 1 pism. h) nezaraduje medzi drobné stavby. Da sa povedat, ze
zakonodarca pripusta existenciu informacnych konstrukcii s rozmerom do 1,2m?, ale
volnému rezimu podliehaju len tie, ktoré s umiestnené na stipe verejného osvetlenia
alebo na stipe trakéného vedenia, ak nezasahuju do prejazdného profilu pozemne;
komunikacie ani do priechodového prierezu drah. Ak by osoba po ulinnosti ZoV
prichytila reklamnu plachtu s velkostou informacnej plochy do 1,2m? o oplotenie, tak
by sa dalo konstatovat, ze by takato plachta mala podliehat aspon ohlasovaciemu
rezimu. ZoV zaraduje vSak do ohlasovacieho rezimu informacné konstrukcie nad
1,2m2. Vtomto pripade nevieme identifikovat, ¢i zakonodarca mal Umysel takuto
informacnu konstrukciu ohlasit, resp. povolit alebo ju podrobit volnému rezimu.
Tento moment vytvarazmatok v pripade identifikacie prav a povinnostitak na strane
vlastnika informacnej konstrukcie ako aj na strane spravneho organu. Navrhovali by
sme preto spresnit pravnu Upravu v tomto bode, a rozsirit definiciu drobnej stavby v
prilohe €. 2 ods. 1 pism. h) ZoV aj na informacné konstrukcie, ktoré maju do 1,2m>.
Dévodova sprava k ZoV uvadza, ze ohlasovanie je pravny institUt znamy zo SZ (§ 55
ods. 2 a § 57), ktory sa pouziva pre okruh stavieb spravidla jednoduchsej stavebnej
konstrukcie a s minimalnym zasahom do zivotného prostredia. Forma ohlasenia
podla ZoV bude jednoducha a to vyplnenim elektronického formulara vinformacnom
systéme. Spracovanie stavebného zdmeru sa nebude vyzadovat.3® Z uvedeného
mozno vyvodit, Ze ZoV v podstate preberd institut ohlasenia zo SZ. Je ddlezité
povedat, Ze institut ohlasenia nie je konanim, ¢o dokazuje aj uznesenie Najvyssieho

28 7o zdkona: ,, Tento zdkon sa nevztahuje na a) oznalenia prevddzkarni obchodnym menom a pracovisk
ndzvom, b) oznacenie ulice alebo iného verejného priestranstva ndzvom, c) oznacenie budovy supisnym
¢islom a orientacnym cislom, d) znacky, symboly a piktogramy tykajice sa prevddzky stavby, ochrany
pred poZiarmi alebo bezpecnosti pri prdci, e) dopravné znacky a dopravné zariadenia, ktoré nie su stavbou
podla tohto zdkona, f) opisné znacky a vodohospodarske znacky, g) turisticky smerovnik alebo
informacny panel s mapou alebo inou nducnou informdciou textového alebo obrazového charakteru
umiestneny na turistickej trase, h) pamdtné tabule, reliéfy a busty na fasade budovy, ktord nie je narodnou
kulturnou pamiatkou, i) zariadenia geodetickych bodov, j) postové schranky, k) putace, baldny, plachty,
letaky a iné hnutelné veci, ktoré nie su stavebnou konstrukciou a nie su docasnou informacnou
konstrukciou." Pozri priloha ¢. 1 ods. 1 ZoV.

29 Pozri priloha €. 1 ods. 3 pism. d) bod. 16 ZoV.

3° D6vodova sprava k ZoV. Osobitna cast, [online] [cit. 2023-04-15]. s. 80. Dostupné na internete:
https://www.nrsr.sk/web/Dynamic/DocumentPreview.aspx?DoclD=505540
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sudu SR, sp. zn. 85Zp/16/2011: ,,Najvyssi sud je zajedno s ndzorom vyslovenym v
rozhodnuti krajského sudu, Ze v pripade ohldsenia drobnej stavby nejde o stavebné
konanie, ktorého vysledkom ma byt vydanie stavebného povolenia, ale ide len o postup
stavebného uradu v pripadoch, v ktorych predpokladal zdkonodarca a v ktorych nie je
potrebné, aby prebehlo stavebné konanie, ktorého vysledkom by malo byt vydanie
rozhodnutia - stavebného povolenia a konanie na spravnom orgdne sa skoncilo
dorucenim ozndmenia stavebnikom, Ze voci ohldsenej drobnej stavbe nema namietky."
Momentalne sa podla SZ ohlasovaci proces zavrsuje3* vydanim pisomného
oznamenia stavebnym Uradom, Ze proti uskuto¢neniu stavby nema namietky.3? Co
sa tyka administrativno-pravnej uchopitelnosti oznamenia stavebného Uradu, teda o
aku formu vysledku ,rozhodovacieho procesu" ide, je mozné sa zhodnuUt na zavere,
ze ide o formu opatrenia organu verejnej spravy.33

Ako sa vSak zavrsuje ohlasovaci proces podla nového ZoV? Podla § 48 ods. 4 ZoV sa
ohlasenie vykona uspesSnym elektronickym zaznamenanim ohlasenia vinformacnom
systéme po splneni podmienok uvedenych v § 48 ods. 1az 3 ZoV. Stavebny Urad vyda
stavebnikovi, ktory spInil podmienky podla § 48 ods. 2 a 3 ZoV, potvrdenie o ohlaseni
drobnej stavby, ktoré sa doruci stavebnikovi elektronicky prostrednictvom
informacného systému bezodkladne.3* Vykonavacie predpisy k ZoV v ase pisania
tohto ¢lanku3s nie su eSte kdispozicii, a tak nie je stanovené aké materidlne
nalezitosti bude obsahovat takéto potvrdenie o ohlaseni. Vzhladom na fakt, ze
potvrdenim sa bude bezprostredne zasahovat do prav a pravom chranenych zaujmov
fyzickych a pravnickych osob, tak takéto potvrdenie bude preskiUmatelné z hladiska
spravneho sudnictva. Podla nasho nazoru, je mozné takéto potvrdenie z hladiska
foriem Cinnosti organov verejnej spravy subsumovat pod opatrenie v zmysle § 3 ods.
1 pism. c) zakona ¢. 162/2015 Z. z. Spravny sudny poriadok v zneni neskorsich
predpisov.

Podla § 47 ZoV ohlaseniu stavebnému Uradu podliehaju drobné stavby, odstranenie
drobnych stavieb, odstranenie nepovolenej informacnej konstrukcie inou osobou,
akou je vlastnik nepovolenejinformacnej konstrukcie. Ako uz bolo uvedené, drobnou
stavbou mozno vzmysle ZoV rozumiet informacny konstrukciu s najvacsou
informacnou plochou vaésou ako 1,2 m? a mensou ako 20 m2.3¢

3tV idedlnom pripade, ak su splnené podmienky ohlasenia. V opacnom pripade je ohlasovaci proces
zavrSeny vydanim ozndmenia, ktorym stavebny urad urcuje reklamnu stavbu do 3m2 na stavebné
povolenie.

32 Pozri § 57 SZ.

3 PIRY, M., Stavebny zdkon. Velky komentdr. Zilina : Eurokddex, 2020, 5.118.

34 Pozri § 48 ods. 5 ZoV.

35 Datum odovzdania ¢lanku bol 22.05.2023.

36 Pozri priloha €. 2 ods. 1 pism. h) ZoV.
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ZoV uvadza, ze stavba, zmena stavby, stavebna Uprava, odstranenie stavby, terénne
Upravy, vonkajSie Upravy a konstrukcie sa mo6zu uskutocriovat na zaklade
rozhodnutia o povoleni stavby podla overeného projektu stavby alebo ohlasenia
stavebnému Uradu. Ohlasenie alebo povolenie podla tohto zakona sa nevztahuje na
stavebné prace uvedené v prilohe €. 1 ods. 2 a 3 ZoV.3 V zdkladnych ustanoveniach
vztahujucich sa na konanie ovystavbe v ZoV je tiez uvedené, ze informacnu
konstrukciu s najvacSou plochou vacsou ako 10 m? mozno povolit iba ako docasnu
stavbu na najviac triroky. To sa nevztahuje na informacnu konstrukciu, ktorej u¢elom
je oznacenie inej stavby, sidla pravnickej osoby alebo prevadzkarne.3® Analyza
v nasledujucom texte sa nebude tykat tejto vynimky.

Podla nasho nazoru, formulacia v § 31 ods. 11 ZoV ,,informacnu konstrukciu s
najvédcsou plochou vicsou ako 10 m?* mozno povolit™ vyvolava pocit, ze sa na takuto
informacnu konstrukciu vyzaduje rozhodnutie o povoleni stavby. Podla § 47 ZoV sa
vSak drobné stavby, ktorymi su aj informacné konstrukcie s plochou vacsou ako 1,2
m? a mensSou ako 20 m?, ohlasuju. Podla nas, tieto ustanovenia vnasaju do
ohlasovacieho i povolovacieho rezimu zmatok, coho dosledkom moéze byt, Ze najma
navrhovatel a prislusny spravny organ nebudu mat vedomost o tom, ¢i sa napriklad
informacna konstrukcia s plochou 11 m? povoluje alebo ohlasuje. Ak by sme zobrali
do Uvahy skutocnost, ze by prislusny spravny organ postupoval tak, ze by na takiuto
informacnu konstrukciu vydal potvrdenie o ohlaseni, ako by vyzeral vyrok tohto
potvrdenia? Predpokladame, ze formulacia,,informacna konstrukcia sa povoluje na tri
roky od dorucenia tohto rozhodnutia®, by nebola vhodnou, pretoze sa informacna
konstrukcia ohlasovala a nie povolovala a tiez preto, Ze ohlasenie nie je rozhodnutie,
ale opatrenie.3® Nakoniec tu moze vyvstat aj otazka, ¢i je vébec spravny organ
povinny aplikovat pri ohlaseni informacnej konstrukcie § 31 ods. 11 ZoV a informacnu
konstrukciu povolit maximalne na triroky. Pre zabranenie potencialnejnejednotnosti
rozhodovania spravnych organov by sme odporucali preformulovat ustanovenie § 31
ods. 11 ZoV ,,informacnu konstrukciu s najvdcsou plochou vicSou ako 10 m? mozno
ohldsit iba ako docasnu stavbu na najviac tri roky." Domnievame sa totiz, ze Umyslom
zakonodarcu bolo informacnu konstrukciu s plochou od 1,2m? do 20m? podrobit
ohlasovaciemu rezimu.

Pre doplnenie mozno uviest, ze zakon €. 71/1967 Zb. o spravnom konani (spravny
poriadok) v zneni neskorsich predpisov (dalej len ,,SP") sa nepouzije na ohlasenie
drobnych stavieb a ohlasenie odstranenia nepovolenejinformacnej konstrukcie.4°

37 Pozri § 31 0ds. 1 ZoV.

38 Pozri § 31 ods. 11 ZoV.

39 PIRY, M., Stavebny zdkon. Velky komentar. Zilina : Eurokédex, 2020, s.118.
4° Pozri § 61 ods. 1 pism. b) bod 4. ZoV.
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Zmena doby trvania reklamnej stavby a informacnej konstrukcie

Okrem ohlasenia a povolenia sa mézeme v oboch stavebnych predpisoch stretnut aj
s konanim o zmene doby trvania.

Zmena doby trvania reklamnej stavby

V § 67 ods. 4 SZ sa z plynutia lehoty vynima ¢as odo diia podania Ziadosti o prediZenie
platnosti stavebného povolenia stavebnému Uradu do dna nadobudnutia
pravoplatnosti rozhodnutia o predizeni platnosti stavebného povolenia reklamnej
stavby.4* Ustanovenie § 67 ods. 4 SZ nemozno v Ziadnom pripade chapat tak, ze
stavebny Urad bez vietkého (bez zistenia skutkového a pravneho stavu) rozhodne o
povoleni zmeny doby trvania reklamnej stavby. Zmyslom uvedeného ustanovenia je
totiz skutocnost, ze pocas posudzovania ziadosti az do pravoplatnosti rozhodnutia o
nej, nie je mozné povazovat takuto reklamnu stavbu za nelegalnu, resp. ,ciernu®
stavbu.4?

SZ ani vykonavacie predpisy knemu vyslovne neuvadzaju, aké ustanovenia
subsidiarne aplikovat na toto konanie, atiez neurcuju akymi spésobmi mozno
rozhodnut o Ziadosti o zmene doby trvania. Mozno konstatovat, ze pravna Uprava
tykajuca sa zmeny doby trvania je v SZ stroha.

Mozno na toto konanie pouzit subsididrne ustanovenia o stavebnom konani?
Najvyssi spravny sud SR vo svojom rozsudku sp. zn. 3Svk/24/2021 konstatoval, ze
reklamné stavby, na ktoré sa vyZaduje stavebné povolenie (teda s najvdcsou
informacnou plochou 3 a viac m? - § 55 ods. 1 SZ v spojeni argumentum a contrario § 55
ods. 2 pism. h) a § 56 pism. j) SZ), maju v posudzovanom pripade charakter docasnych
stavieb. V suvislosti s konanim o povoleni reklamnej stavby je preto nepochybné, Ze jeho
vysledkom je vydanie stavebného povolenia, na ktoré sa aplikuje vseobecny postup
rozhodovania o Ziadosti o stavebné povolenie podla § 58 a nasledujuce. SZ. Tym, Ze bola
povolenim stanovend docasnost reklamnych stavieb a zdroveri zdkonodarca
predpokladd moZnost poZiadat o pred(Zenie trvania reklamnej stavby podanim Ziadosti
podla § 67 ods. 4 SZ, sud konStatuje, Ze aj na procesny postup rozhodovania a
posudzovania Ziadosti stavebnika o pred(Zenie doby trvania reklamnej stavby je
potrebné aplikovat ustanovenia SZ upravujuce postup rozhodovania o Ziadosti o
stavebné povolenie (§ 58 a nasledujuce SZ). Teda rovnaky procesny postup ako v pripade
podania Ziadosti o stavebné povolenie reklamnej stavby prvy krdt, pretoze jedine vtedy
méze stavebny urad, vzhladom na dolasnost reklamnej stavby, znova riadne posudit
dévodnost jej opdtovného povolenia.

4 SPISIAKOVA, H., Reklamné stavby podla stavebného zdkona. Bratislava : Wolters Kluwer SR s. r. 0.,
2018, s. 50.
42 Tamtiez, s. 51.
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S nazorom Najvyssieho spravneho sudu SR sa stotozriujeme a zaroven dodavame, ze
novelou SZ ¢.145/2021 Z. z. U¢innou od 01.maja 2021 bol zavedeny novy § 66 ods. 5
SZ, ktory vyslovne uvadza, ze reklamné stavby, na ktoré sa vyzaduje stavebné
povolenie, su stavbami docasnymi, pricom ich doba trvania nesmie presiahnut tri
roky.
Akymi sposobmi moze stavebny Urad ozmene doby trvania reklamnej stavby
rozhodnut? Stavebny urad méze rozhodnut uvedenymi spdsobmi:
a) vydanie stavebného povolenia, resp. povolenia o zmene doby trvania reklamne;j
stavby,43
b) zamietnutie ziadosti o zmenu doby trvania reklamnej stavby, 44
c) zastavenie konania.%>
Je dolezité povedat, ze vyrok rozhodnutia ozamietnuti ziadosti o zmene doby
trvania reklamnej stavby nesmel obsahovat podmienky na odstranenie reklamnej
stavby. Tymto rozhodnutim sa Ziadost len zamietala, atak az po pravoplatnosti
rozhodnutia o zamietnuti Ziadosti bolo mozné zacat ex offo konanie o nariadeni
odstranenia reklamnej stavby.4®
V suvislosti s uvedenym sme mohli v praxi vidiet, Ze v mnohych konaniach o zmenu
doby trvania reklamnej stavby sa posudzovali reklamné stavby, ktoré uz nemali
pravny titul k pozemku alebo sa nachadzali v pamiatkovej zéne, ¢im ohrozovali
a porusovali aj verejny zaujem. Stavebny Urad ziadosti o zmenu doby trvania
reklamnej stavby, vktorych sa preukazal nesulad s pravnymi predpismi, rozpor
s verejnym zaujmom, zamietol. U¢astnik konania mal v takom pripade k dispozicii
prostriedok napravy, ktorym bolo odvolanie vzmysle § 53 SP. Ak odvolaci organ
zamietol odvolanie Ucastnika konania a potvrdil rozhodnutie stavebného Uradu
v prvom stupni, tak rozhodnutie stavebného Uradu sa stalo pravoplatnym. Vzhladom
nato, ze takéto rozhodnutie neobsahovalo podmienky odstranenia reklamnej stavby
a nebolo ani exekucnym titulom, bolo potrebné, aby stavebny Urad zacal konanie
o nariadeni odstranenia reklamnej stavby ex offo, ak ucastnik konania neodstranil
reklamnU stavbu, oktorej neprediZeni doby sa rozhodlo. Vo¢i rozhodnutiu
o nariadeni odstranenia bolo tiez pripustné odvolanie v zmysle § 53 SP.
Tymto postupom sa spravny organ dostal do stadia, ked' rozhodnutie o nariadeni
odstranenia reklamnej stavby bolo pravoplatné a vykonatelné, co tvorilo predpoklad
na uskutocnenie vykonu rozhodnutia, ¢i uz podfa SP alebo zakona ¢. 233/1995 Z. z. o
sudnych exekutoroch a exekucnej ¢innosti (Exekucny poriadok) a o zmene a doplneni
dalSich zakonov v zneni neskorsich predpisov. Tento postup bol, podla nasho nazoru,

43 Pozri § 66 SZ.

44 Pozri § 62 ods. 4 SZ.

45 Pozri § 60 ods. 2 SZ.

46 Pozri § 88 ods. 1 pism. d) SZ.
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velmi zdihavym, pri¢om daval velky priestor G¢astnikom konania uskuto¢fiovat
obstrukcie v konaniach najma, ak islo o zdkonné a spravne meritérne rozhodnutia
spravnych organov.

Novelou SZ ¢.145/2021 Z. z. U¢innou od 1.maja 2021 sa to zmenilo zavedenim
ustanovenia § 88 ods. 7 SZ. Vlastnikovi reklamnej stavby SZ stanovuje povinnost
odstranit reklamnu stavbu do 30 dni od uplynutia doby, na ktorU bola povolena
reklamna stavba, alebo nadobudnutia pravoplatnosti rozhodnutia o nepredizeni
doby trvania reklamnej stavby. V rozhodnuti o neprediZeni doby trvania reklamne;
stavby stavebny Urad urcuje podmienky odstranenia reklamnej stavby. Ak vlastnik
reklamnej stavby do 30 dni od nadobudnutia pravoplatnosti rozhodnutia o
nepredizeni doby jej trvania reklamnu stavbu neodstrani, pravoplatné a vykonatelné
rozhodnutie je exekucnym titulom.4?

Zmena doby trvania informacnej konstrukcie

Podla § 39 ods. 1 pism. f) ZoV stavebny Urad moze na ziadost stavebnika rozhodnut

o zmene rozhodnutia o povoleni stavby, ak ide o predizenie lehoty trvania do¢asnej

stavby. Ak stavebnik poziada o zmenu doby trvania docasnej stavby pred uplynutim

tejto doby, tak podanim ziadosti doba trvania az do nadobudnutia pravoplatnosti

rozhodnutia o Ziadosti neplynie.#® Na tomto mieste mozno vidiet podobnost

s pravnou Upravou reklamnych stavieb v § 67 ods. 4 SZ.

Akymi sp6sobmi mo6ze stavebny Urad rozhodnut o zmene doby trvania informacne;j

konstrukcie? Stavebny Urad moze

a) povolit zmenu doby trvania informacnej konstrukcie, 49

b) zastavit konanie o zmene doby trvania podla § 34 ods. 1 ZoV, ktory odkazuje na §
30 0ds. 1 SP alebo

c) nepredizit jej dobu podla § 39 ods. 6 ZoV, pricom v rozhodnuti zarovef uvedie
podmienky odstranenia informacnej konstrukcie a lehotu, v ktorej je vlastnik
informacnej konstrukcie povinny odstranit informacnu konstrukciu, ktora nesmie
byt dlhsia ako 30 dni.

Podla § 39 ods. 6 ZoV stavebny Urad uz neoznamuje vykon rozhodnutia.

KonsStatujeme, ze vyraznym posunom k lepSiemu pri reklamnych stavbach i pri

informacnych konstrukciach je okrem urcenia podmienok odstranenia stavby vo

vyroku rozhodnutia o neprediZeni, podla nas, aj skutoénost, Ze takéto rozhodnutie je

priamo exekucnym titulom.5° Zakonodarca tak stanovuje v SZ iv ZoV v pripadoch,

ak vlastnik informacnej konstrukcie neodstrani informacnu konstrukciu.

47 Pozri § 88 ods. 7 SZ.

48 Pozri § 39 ods. 6 ZoV.
49 Pozri § 39 ods. 7 ZoV.
5° Pozri § 39 ods. 6 ZoV.
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MozZno povedat, Ze pravna Uprava zmeny doby trvania stavby vSZ ivZoV je
vhodnym pravnym nastrojom pre ,,boj" snepovolenymi reklamnymi stavbami
a informacnymi konstrukciami.s*

Spravne delikty

SZ upravuje priestupky tykajuce sa reklamnej stavby v § 105 ods. 5. Spravne delikty
sU upravené v § 106 ods. 4 SZ. Sankciou pre oba druhy deliktov je ulozenie pokuty,
a to fixnou sadzbou.

ZoV upravuje priestupky tykajuce sa informacnej konstrukcie v § 58 ods. 1 pism. b) a
§ 58 ods. 2 pism. a). Spravne delikty vymedzuje v § 59 ods. 1 pism. h) a § 59 ods. 2
pism. a) a b) ZoV. Sankciou pre tieto druhy deliktov je pokuta, ktora nie je stanovena
jej fixnou sadzbou.

Vyraznym rozdielom vdanych pravnych Upravach je absencia priestupku
a spravneho deliktu v ZoV, ktorym by sa ukladala osobe sankcia za osadenie
informacnej konstrukcie, ktora ma velkost informacnej plochy do 20m2. Ustanovenie
§ 59 ods. 2 pism. a) ZoV uklada sankciu len pravnickej osobe alebo fyzickej osobe -
podnikatelovi, ktord uskutolriuje stavebné prace bez ohlasenia alebo v rozpore
snima§59ods. 2 pism. b) ZoV tymto osobam je ulozena sankcia, ak umiestnia alebo
zhotovia informacny konstrukciu na verejnom priestranstve bez rozhodnutia o
povoleni stavby>? alebo v rozpore s nim. V § 58 ods. 2 pism. a) ZoV je urcené, ze
priestupok spacha fyzicka osoba, ktora uskutocriuje stavebné prace bez ohlasenia.
V pripade, Ze by po U¢innosti ZoV osoba pripevnila na oplotenie stahovacimi paskami
reklamnu plachtu do 20m?, tak by nebola administrativnopravne zodpovedna. Sice
sa informacné konstrukcie s plochou od 1,2m? do 20m? ohlasuju, ale podla nasho
nazoru, sa pripevnenie reklamnej plachty s velkostou do 2om? na oplotenie
stahovacimi paskami neda povazovat za ,,stavebné prace"$3, a preto nie je mozné
vyvodit zodpovednost za takéto konanie v zmysle ZoV. Na tomto mieste mozno
badat nedostato¢nU pravnu Upravu pri osadeni informacnej konstrukcie bez
ohlasenia alebo vrozpore s nim. Dopadom je tak nesankcionovanie nelegalneho
osadzovania informacnych konstrukcii s velkostou do 20m?, ¢o mdze viest k zvySeniu
poctu konstrukcii na verejnych priestranstvach.

5* Pripadne aj s neopravnenymi.

52 Rozhodnutie o povoleni informacnej konstrukcie je potrebné, ak ide o taku konstrukciu, ktord ma
informacnu plochu nad 20m?2.

53 Zo zdkona: ,, Stavebnymi pracami su zemné prdce, biracie prdce, remeselné cinnosti, montazne prdce
a iné odborné cinnosti potrebné na zhotovenie stavby, zmenu stavby, stavebné upravy, udrzbu stavby a
odstranenie stavby. Montdzne prdce sa povaZuju za stavebné prdce, ak sa nimi stavebny vyrobok alebo
zariadenie na prevadzku stavby pevne zabuduje do stavby alebo ak sa nimi stavba pripdja na technicky
infrastrukturu." Pozri § 10 ods. 1 ZoV.
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Navrhujeme preto zaviest priestupok a spravny delikt, ktorymi by sa sankcionovalo
umiestnenie alebo zhotovenie informacnej konstrukcie bez ohlasenia alebo
Vv rozpore s nim.

Pre porovnanie este uvadzame, ze podla § 105 ods. 5 pism. a) a b) SZ sa potresce
fyzicka osoba, ktora uskutocnuje alebo uziva reklamnu stavbu sinformacnou
plochou do 3m? a do 20m2. Zakonodarca definoval tieto priestupky v SZ komplexne,
pretoze zahrnul do pravnej Upravy aj situaciu, ked fyzickd osoba reklamnu stavbu
uskutoCnuje i uziva.

Zaver

Reklamna stavba je stavebnd konstrukcia, ktora je postavena stavebnymi pracami
zo stavebnych vyrobkov, ktord je pevne spojena so zemou podla § 43 ods. 1 pism. a)
az d) SZ alebo upevnena strojnymi suciastkami alebo zvarom o pevny zaklad na zemi
alebo ktorej osadenie vyzaduje Upravu podkladu a ktorej funkciou je Sirenie
reklamnych, propagacnych, navigacnych a inych informacii viditelnych z verejnych
priestorov.
Reklamné stavby sa na Ucely SZ ¢lenia podla velkosti informacnej plochy na
a) reklamné stavby, na ktorych najvacsia informacna plocha je mensia ako 3 m?,
b) reklamné stavby, na ktorych najvacsia informacna plocha ma velkost od 3 m2 do
20m?*a
c) reklamné stavby, na ktorych najvacsia informacna plocha je vacsia ako 20 m=.
Za reklamnU stavbu sa povaZuje len taka stavba, ktord kumulativne spifia tieto
poziadavky stanovené v SZ. Ako priklady reklamnych stavieb mdzeme uviest
reklamnu plachtu, ktora je prichytend zvarom alebo strojnymi suUciastkami
o beténovy kvader, pricom Siri reklamné informacie a reklamnu plachtu, ktora je
ukotvena lanom o hlinikovy ram, ktory je pevne spojeny s nehnutelhostou a zaroven
verejne Siri reklamné informacie.
Pod informacnou konstrukciou sa podla ZoV rozumie konstrukcia pouzitd na
verejné Sirenie navigacnych, kulturnych, reklamnych, Sportovych a inych informacii
bez ohladu na sp6sob osadenia alebo upevnenia a na druh pouzitého materialu. Ak
porovname zakonné vymedzenie reklamnej stavby v SZ a informacnej konstrukcie v
ZoV, tak moézeme vidiet rozdiel v sposobe osadenia alebo upevnenia a v druhu
pouzitého materialu.
Ako priklady na informacné konstrukcie mézeme uviest reklamnu plachtu, ktora je
ukotvena lanom o hlinikovy ram, ktory je pevne spojeny s nehnutelnostou a zaroven
verejne Siri reklamné informacie, reklamnu plachtu prichytend na oploteni
stahovacimi paskami, reklamna plachta prichytena o beténovy kvader fubovolnym
sposobom, ktora verejne Siri reklamné informacie. Je dolezité povedat, ze tieto
plachty musia mat velkost informacnej plochy vacsiu ako 1,2m2. Ak porovnavame
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tieto druhy objektov s pravnou Upravou reklamnej stavby v SZ, tak reklamné plachty
prichytené fubovolnym spésobom o beténovy kvader a reklamné plachty prichytené
na oploteni stahovacimi paskami (bez ohladu na velkost informacnej plochy) nie su
reklamnymi stavbami.

Z prilohy €. 1 ods. 1 ZoV mozno vyvodit okruh predmetov, ktoré sa nepovazuju za
informacnu konstrukciu na ucely ohlasovania a povolovania v zmysle zakona. V tejto
suvislosti by sme upriamili pozornost na oznacenia prevadzkarni obchodnym menom
a pracovisk nazvom a putace, baldny, plachty, letaky a iné hnutelné veci, ktoré nie su
stavebnou konstrukciou a nie su docasnou informacnou konstrukciou. V su¢asnosti
SZ povazuje oznaclenie prevadzkarni za reklamnu stavbu a takého oznacenie
podlieha ohlasovaciemu alebo povolovaciemu rezimu v zavislosti od velkosti
informacnej plochy, samozrejme, ak je takéto oznacenie pevne spojené so zemou
podla § 43 ods. 1 pism. a) az d) SZ alebo upevnené strojnymi suciastkami alebo
zvarom o pevny zaklad na zemi a je zhotovené zo stavebnych vyrobkov.

Volnému rezimu podliehaju informacné konstrukcie aj reklamné stavby s najvacsou
informaénou plochou do 1,2 m? umiestnené na stipe verejného osvetlenia alebo na
stipe trakéného vedenia, ak nezasahuj0 do prejazdného profilu pozemnej
komunikacie ani do priechodového prierezu drah. Tieto objekty nepodliehaju
ohlaseniu ani povoleniu podla SZ a ZoV. Ak sa zameriame na ZoV, tak sa dostavame
k absencii pravnej Upravy objektov, ktoré maju do 1,2m? a nie sU prichytené na stipe
verejného osvetlenia ¢i trak¢ného vedenia. ZoV ich nezaraduje medzi drobné stavby.
Da sa povedat, ze zakonodarca pripusta existenciu informacnych konstrukcii s
rozmerom do 1,2m?2, ale volnému rezimu podliehaju len tie, ktoré su umiestnené na
stipe verejného osvetlenia alebo na stipe trakéného vedenia, ak nezasahuju do
prejazdného profilu pozemnej komunikacie ani do priechodového prierezu drah. Ak
by osoba po Ucinnosti ZoV prichytila reklamnud plachtu s velkostou informacnej
plochy do 1,2m? o oplotenie, tak by sa dalo konstatovat, ze by takato plachta mala
podliehat aspon ohlasovaciemu rezimu. ZoV zaraduje vSak do ohlasovacieho rezimu
informacné konstrukcie nad 1,2m2. V tomto pripade nevieme identifikovat, i
zakonodarca mal umysel takuto informacnu konstrukciu ohlasit, resp. povolit alebo
ju podrobit volnému rezimu. Tento moment vytvara zmatok v pripade identifikacie
prav a povinnosti tak na strane vlastnika informacnej konstrukcie ako aj na strane
spravneho organu. Navrhovali by sme preto spresnit pravnu Upravu v tomto bode a
rozsirit definiciu drobnej stavby v prilohe . 2 ods. 1 pism. h) ZoV aj na informacné
konstrukcie, ktoré maju do 1,2m?2.

Ohlasovaciemu rezimu podliehaju reklamné stavby, na ktorych najvacsia
informacna plocha je mensia ako 3 m?, pokial SZ neustanovuje inak. Tymto
ustanovenim chcel zdkonodarca poukazat na ustanovenie § 57 ods. 1 SZ, ked
stavebny Urad moéze urcit, ze ohlasenU drobnu stavbu mozno uskutocnit len na
zaklade stavebného povolenia. Formou vysledku ohlasovacieho procesu je
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opatrenie. Povolovaci rezim sa vyzaduje vzdy na reklamné stavby, ktoré maju
velkost informacnej plochy nad 3m2. Na reklamné stavby, na ktorych najvacsia
informacna plocha ma velkost od 20 m? sa vyzaduje okrem stavebného povolenia aj
kolaudacné rozhodnutie.

Ohlasovaciemu rezimu podla ZoV podliehaju drobné stavby, odstranenie drobnych
stavieb, odstranenie nepovolenej informacnej konstrukcie inou osobou, akou je
vlastnik nepovolenej informacnej konstrukcie. Drobnou stavbou moZzno v zmysle
ZoV rozumiet informacnu konstrukciu s najvac¢Sou informacnou plochou vaésou ako
1,2 m? a mensou ako 20 m2. Je délezité doplnit, ze formou vysledku ohlasovacieho
procesu bude opatrenie, rovnako ako aj v pravnej Uprave v SZ.

ZoV uvadza, ze stavba, zmena stavby a konstrukcie sa m6zu uskutoc¢novat na zaklade
rozhodnutia o povoleni stavby podla overeného projektu stavby alebo ohlasenia
stavebnému Uradu. V zdkladnych ustanoveniach vztahujucich sa na konanie o
vystavbe v ZoV je tiez uvedené, Ze informacnu konstrukciu s najvacsou plochou
vacsou ako 10 m? mozno povolit iba ako docasnu stavbu na najviac tri roky. Podla
nasho nazoru, tato formulacia vyvoldva pocit, ze sa na takdto informacnu
konstrukciu vyzaduje rozhodnutie o povoleni stavby. Podla nas, tieto ustanovenia
vnasaju do ohlasovacieho i povolovacieho rezimu zmatok, coho désledkom méze
byt, Ze najma navrhovatela prislusny spravny organ nebudu mat vedomost o tom, i
sa napriklad informacna konstrukcia s plochou 11 m? povoluje alebo ohlasuje. Pre
zabranenie potencialnej nejednotnosti rozhodovania spravnych organov by sme
odporucali preformulovat ustanovenie § 31 ods. 11 ZoV ,,informacnu konstrukciu s
najvacsou plochou vacsou ako 10 m*mozno ohlasit iba ako docasnu stavbu na najviac
tri roky." Domnievame sa totiz, ze Umyslom zdkonodarcu bolo informacnu
konstrukciu s plochou od 1,2m? do 20m? podrobit ohlasovaciemu rezimu.
Z uvedeného vyplyva, ze povolovaciemu rezimu by podliehali informacné
konstrukcie s velkostou nad 20m>.

Co sa tyka konania ozmene doby trvania reklamnej stavby ainformacne;
konstrukcie, tak konstatujeme, ze vyraznym posunom k lepSiemu je okrem urcenia
podmienok odstranenia stavby vo vyroku rozhodnutia o nepredizeni aj skuto¢nost,
Ze takéto rozhodnutie je priamo exekucnym titulom. Zakonodarca tak stanovuje v
SZiv ZoV v pripadoch, ak vlastnik informacnej konstrukcie alebo reklamnej stavby
neodstrani predmetnu stavbu.

Ak sa zameriame na pravne Upravy spravnych deliktov SZ a ZoV, tak vyraznym
rozdielom v danych pravnych Upravach je absencia priestupku a spravneho deliktu
v ZoV, ktorym by sa ukladala osobe sankcia za osadenie informacnej konstrukcie,
ktora ma velkost informacnej plochy do 20m2. Ustanovenie § 59 ods. 2 pism. a) ZoV
uklada sankciu len pravnickej osobe alebo fyzickej osobe - podnikatelovi, ktora
uskutocniuje stavebné prace bez ohlasenia alebo v rozpore s nim a § 59 ods. 2 pism.
b) ZoV tymto osobam je ulozena sankcia, ak umiestnia alebo zhotovia informacnu
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konstrukciu na verejnom priestranstve bez rozhodnutia o povoleni stavby5* alebo
v rozpore s nim. V § 58 ods. 2 pism. a) ZoV je urené, ze priestupok spacha fyzicka
osoba, ktora uskutocnuje stavebné prace bez ohlasenia. V pripade, ze by po
ucinnosti ZoV osoba pripevnila na oplotenie stahovacimi paskami reklamnu plachtu
do 20m?, tak by nebola administrativnopravne zodpovedna. Sice sa informacné
konstrukcie splochou od 1,2m? do 20m? ohlasuju, ale podla nasho nazoru, sa
pripevnenie reklamnej plachty s velkostou do 20m? na oplotenie stahovacimi
paskami neda povazovat za ,,stavebné prace"s5, apreto nie je mozné vyvodit
zodpovednost za takéto konanie vzmysle ZoV. Na tomto mieste mozno badat
nedostatocny pravnu Upravu pri osadeni informacnej konstrukcie bez ohlasenia
alebo v rozpore s nim. Dopadom je tak nesankcionovanie nelegalneho osadzovania
informacnych konstrukcii s velkostou do 20m?, ¢o mdze viest k zvySeniu poctu
konstrukcii na verejnych priestranstvach.

Navrhujeme preto zaviest priestupok aspravny delikt, ktorymi by sa trestalo

umiestnenie alebo zhotovenie informacnej konstrukcie bez ohlasenia alebo

Vv rozpore s nim.

Aky je potencialny dopad novej pravnej Upravy v ZoV na spolocnost a verejnu

spravu?

a) zmatok vlastnika informacnej konstrukcie a spravneho organu pri identifikacii
prav apovinnosti, ktoré sa vztahuju na osadenie informacnej konstrukcie
s velkostou do 1,2m?, ak nie je umiestnena na stlp verejného osvetlenia alebo na
stip trakéného vedenia a zarovef nezasahuje do prejazdného profilu pozemnej
komunikacie ani do priechodového prierezu drah,

b) zmatok priidentifikacii prav a povinnosti vlastnika reklamnej stavby a spravneho
organu pri ohlasovani alebo povolovani informacnej konstrukcie s velkostou nad
iom?2,

c) nesankcionovanie informacnych konstrukcii s velkostou do 20m?2, o moze viest
k zvySeniu poctu konstrukcii na verejnych priestranstvach.

V prvom pripade nie je jasné, ¢i takuto informacnu konstrukciu je potrebné ohlasit,

resp. povolit alebo podlieha volnému rezimu. V druhom pripade nie je jasné, Citakuto

informacnu konstrukciu staci len ohlasit alebo je potrebné vydanie stavebného
povolenia. V poslednom pripade absentuje ustanovenie, ktoré by sankcionovalo také
konania, ktoré su sposobilé ohrozit a porusit verejny zaujem.

54 Rozhodnutie o povoleni informacnej konstrukcie je potrebné, ak ide o taku konstrukciu, ktord ma
informacnu plochu nad 20m?2.

55 Zo zakona: ,, Stavebnymi pracami su zemné prdce, biracie prace, remeselné Cinnosti, montdzne prace
a iné odborné cinnosti potrebné na zhotovenie stavby, zmenu stavby, stavebné upravy, udrzbu stavby a
odstranenie stavby." Pozri § 10 ods. 1 ZoV.
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Sekcia financného prava

potencialne témy pre vyskum v oblasti finané¢ného prava



THE PROBLEM OF THE GENERAL BUDGET DEFICIT AND ITS
IMPORTANT CAUSES (INSIGHTS FROM THE SYRIAN AND
HUNGARIAN CONTEXT)

Jafaar Sakkour?

Abstract: The general budget deficit and its causes have significant implications
worldwide. This essay explores the deficit's concept, causes, and implications in
Syria and Hungary. It examines factors contributing to the deficit and revenue
generation challenges. Syria's increased spending and slow revenue growth
cause its deficit. Factors include economic growth, public projects, international
competition, and war expenses. Hungary's deficit stems from convergence,
social programs, and populist policies. Tax capacity, incentives, shadow
economy, rigid tax system, and evasion hinder revenue growth in both countries.
Governments reduce spending and increase revenues to prevent deficits.
Understanding deficit causes and implications aids policymakers in fiscal
management.

Keywords: General budget deficit- Insights- Expenditures- Syrian context-
Hungarian context.

Introduction

A critical aspect of a government's fiscal position is the budget deficit, as it represents
the disparity between total expenditures and total revenues over a specified period.
When the government spends more money than it earns in revenue, it runs a deficit
that must be financed through borrowing or other means. This presentation aims to
explore the concept of the budget deficit, its causes, and its implications. By
examining the factors contributing to the deficit and the challenges associated with
revenue generation and giving examples from Syria and Hungary, we can gain a
deeper understanding of this important economic phenomenon.

What is the budget deficit?

The public deficit refers to the difference between a government's total expenditure
and its total revenue in a given period, usually a fiscal year. If the government spends
more money than it takes in through revenues, then it suffers from a deficit that must

* University of Miskolc, Faculty of Law
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be financed through borrowing or other means?, in other words, it is the increase in
expenditures for the state over the revenues for the state in the state’s general
budget so that the revenues cannot keep up with the compelling increase in public
expenditures, so the expenditures It often determines the size and nature of the
deficit, as expenditures often tend to increase in various countries of the world, and
the reason for this increase in expenditures is the development of public needs and
the growth of state functions.3 Governments typically aim to avoid a deficit, which is
determined during the budget preparation stage before implementation begins. To
do so, they may reduce spending or try to increase revenues to finance the deficit. As
per the two definitions provided earlier, the fiscal deficit results from an increase in
public spending, a decrease in public revenues, or both, and reflects an unfavorable
financial situation that governments strive to prevent.

Reasons for the general budget deficit

A study of various countries' financial histories reveals that the general budget deficit
tends to rise in various countries around the world, particularly after World War II.
The fiscal deficit is widening as a result of the disparity between the growth of public
spending on the one hand and the growth of public revenues on the other. The causes
of the public budget deficit will be determined in this topic by categorizing it into two
groups: the first being an increase in the growth of public spending, and the second
being a failure of the growth of public revenues to keep pace with the volume of
public spending. Overhead expansion.

First: Increasing the growth of public expenditures

The phenomenon of increasing and diversifying public expenditures is a general
phenomenon affecting public expenditures.

This global phenomenon occurs in all countries based on their various economic and
political systems, as well as their various economic and social conditions and
structures. Historical studies have taken a positive step toward revealing the factors
that influence public spending, the most notable of which is the study presented by
the German economist "Adolf Wagner" in 1982, through which he concluded that
there is a direct relationship between the level of economic development and the size
of public expenditures, and he also reached the following conclusion: that public
expenditures grow at a rate greater than the rate of economic development.4

2 Congressional Budget Office. (2021). The Budget and Economic Outlook: 2021 to 2031. Retrieved
from https://www.cbo.gov/publication/56979.

3RATIB, Hussein, and RAYAN, Yousef: Public budget deficit and its treatment in Islamic jurisprudence.
Jordan: Dar Al-Nafais, 1999. P.92.

4*FARHOUD, Muhammad Saeed: Principles of Public Finance - Part One. Aleppo: Aleppo University
Publications, 2008. P.g1.
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And the reasons that lead to an increase in the number of public expenditures are the
result of an increase in the number of public needs that the state satisfies and an
increase in the number of individuals who benefit from public expenditures, and they
are divided into:

Economic reasons which conclude the following:

1. Increasing national income: The growth of national income results in an increase
in state revenues. The greater the income of individuals, the wider the tax
receptacle, and the less resistance of individuals to the taxes and fees imposed by
the state, which makes it easier for it to deduct large sums of money from their
income. There is no doubt that the increase in the state's revenues encourages it
to increase its expenditures in various aspects to improve its public services in
quantity and quality.

2. Expanding the establishment of public projects: The state aims, through the
implementation of these projects, to accelerate economic development and fight
monopoly, or to direct economic activity in general for a specific purpose,
according to the prevailing economic system in the state. The recession makes it
imperative for the state to do more spending, to increase the level of aggregate
demand to the extent that allows achieving full employment within the limits of
the production capacity of the national economy.

3. International economic competition: International economic competition leads
to anincrease in public expenditures, either in the form of economic subsidies to
national projects to encourage them to export and compete with foreign projects
in international markets, or the form of production subsidies, in order to enable
national projects to withstand foreign competition in national markets.

In Hungary after joining the European Union the growth rate of the Hungarian
economy was above or below the average of the Visegrad countries and it was noted
that in this period there was a Deviation in the deficit from the eurozone and the EU
due to several factors. One significant factor is the phenomenon of "catching up to
convergence," whereby less developed EU countries work towards achieving their
more developed peers' economic and social standards. This process can result in
increased public spending and a larger deficit, as it requires implementing EU
regulations and standards, improving infrastructure and public services, and
promoting investment and innovation5. Additionally, Hungary's high level of
economic openness can make it more vulnerable to external economic shocks and
market volatility, further complicating the task of maintaining fiscal stability.®

5 PINTER, Tibor : The Integration of Hungary into the European Union — Economic Aspects, In : Civic
Review, 14, Special Issue, (2018). p. 165-183.

6 Eurostat. (2021). General government deficit/surplus. Retrieved from
https://ec.europa.eu/eurostat/databrowser/view/teina_io/default/table?lang=e.
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Social reasons: the most important social reason for the increase in state
expenditures are the development of the state's economic role.
Where the economic development of the state’s role was accompanied by a parallel
development of its social role in various aspects of life, and the state became
obligated to increase government spending in order to achieve social programs (such
as spending on unemployment and aid for people with special needs, etc.) and to
increase public spending related to the development of infrastructure and sectors of
the economy priority.’

In Syria, the current expenditures of salaries and wages of state workers, defense and

security expenditures, social support expenditures, and subsidies amounted to about

68% between 2005 and 2010 of total public expenditures and about 68% in 2015. As

for investment expenditures, they amounted to 32% of total public expenditures.®

Political factors: the most important political factors influencing the increase in

public spending are:

1. The spread of democratic principles and systems: As a result of the spread of
democratic principles, the state pays attention to the low-income classes'
conditions and provides them with many necessary services, in addition to the
ruling party's multiplication in social projects. to please the voters.

2. State accountability before the courts: Establishing the principle of state
responsibility for the judiciary increases government spending because the state
is obligated to compensate individuals for any damages they may incur. As a
result of performing public works.

In Hungary the ruling party, Fidesz, implemented populist policies to appease the

electorate, focusing on economic issues, including tax cuts and increased social

spending. However, these policies have contributed to Hungary's budget deficit,

which has exceeded the EU's recommended limit of 3% of GDP since 2010.9

Financial reasons

An increase in the general level of prices leads to an increase in public spending

because the cost of purchasing commodities and services that the state requires to

perform its functions rises, and as inflation worsens, the state is forced to raise
salaries and wages to compensate employees for the decrease in their real incomes.

The cost of government investments rises as well.*° In Hungary, as a result of the

7 BALAN, Aliona: Budget Deficit: Causes and Consequences. In: Economica, 20(2), nr.2(112), (2020),
p.9.

8KIKI, Mohammad. (December 2014). The Budget Deficit in Syria during the period 2005-2012: Causes
and methods of financing. Retrieved from ResearchGate:

https://www.researchgate.net/publication/339488235, p.15.
9 JANOS, A.: The illiberal turn of Hungary's Viktor Orban. In: Journal of Democracy, 29, 3, (2018), P 57-68.

10 KIKI, Mohammad. (December 2014). The Budget Deficit in Syria during the period 2005-2012: Causes and methods of financing. Retrieved from

ResearchGate: https://www.researchgate.net/publication/339488235, p.15.
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sanctions imposed by the European Union on Russia, which coincided with
government efforts to combat the effects of the Corona epidemic, the country was
exposed to price inflation, and the deficit rate rose to 7.1% of GDP in 2021**. And in
Syria, as a result of the severe inflation that the Syrian economy suffers from For
years, the deficit rate in 2023 reached 8.8 trillion liras, an increase of 19.6% over the
budget deficit in 2022.*2

Ease of borrowing in the present era: In the years 1985-1989, the Hungarian
leadership decided to increase investment in the energy sector through external
borrowing, despite its suffering from the debt problem. Because of this, in 1989 the
deficit reached more than 45 billion forints. As for Syria, the public debt ratio
increased by 5-7 % between 2005-2010 and increased to 15% from 2011-2012.13

War reasons: Military spending, despite its relative importance in each country's
circumstances, is one of the most important factors driving public expenditures to
increase at rapid rates. Military expenditures include salaries and wages for military
and technical personnel, the value of machinery and equipment, and maintenance
costs, whether during the war or the peace. The danger of this type of expenditure is
that it is paid in international currency rather than local currency when purchasing
weapons from abroad.*

As a result of Syria's location in a region full of conflicts, military spending is a major
reason for the increase in current and investment expenditures that cause the deficit.
During the crisis, investment expenditures reached 44% during the years 2011-2012,
and it includes expenditures for importing goods and allocations for wages and
salaries that are required by the Ministry of Defense.*

Second: the failure of the growth of public revenues to balance with public
expenditures

The expansion of public expenditures, combined with the slow growth of public
revenues, causes the public budget deficit to widen and persist.

In general, the reasons for increasing public revenues are different from the reasons
for increasing public spending in developed and developing countries. In developed
countries, these reasons are often the result of a political decision made by the ruling
party. A major cause of the budget deficit in Hungary, for example, is the

11 Brader, Adam. "A Comprehensive Analysis of the Hungarian Economy." Hungariaconservative.com, nd.,
https://www.hungariaconservative.com/articles/current/a-comprehensive-analysis-of-the-hungarian-economyy/.

12 HUSSEIN, Mansour. (January 3, 2032). Excessive inflation threatens the Syrian economy and worse is yet to come. Retrieved from Almodon:
https://www.almodon.com/amp/arabworld/2032/1/3.

13 Arvai, Ddvid, and Racz, Tamas: "The Hungarian public debt and its financing: does the history repeat itself."Paper in: Orszdgos Tudomanyos Diakkéri
Konferencia K6zgazdasagtudomanyi Szekcio, Gyér: OTDKXXXIII, 2017, pp. 56-58. ISBN 978-615-5391-88-0.

14 AL-HAJ, Hasan : Budget Deficit, Problems and Solutions , In : Development Bridge journal, Arab Planning Institute, 63, 6, (2007). p.10.

15 KIKI, Mohammad. (December 2014). The Budget Deficit in Syria during the period 2005-2012: Causes and methods of financing. Retrieved from

ResearchGate: https://www.researchgate.net/publication/339488235, p.15.
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government's desire to spend on public services and investment projects while
implementing tax cuts and reducing tax enforcement efforts.*® Despite this, there are
common general characteristics that weaken public revenues in developing and
developed countries, but there are some characteristics specific to developing
countries, especially tax revenues. The most important of them:
Existence of a lack of tax capacity: Most of the developing countries, including Syria,
suffer from a lack of tax capacity. Whereas, the actual proceeds of the tax system are
less than the possible or available capacity, which is permitted by the current levels
of economic development?’, and tax capacity is defined as the maximum amount of
revenue that can be collected by taxes, within the limits of national income.
The most important reasons for low tax capacity are a decrease in national income
and, as aresult, a decrease in tax revenues, whether direct or indirect taxes.
A large number of tax breaks and incentives are available to both domestic and
foreign investors, with the goal of revitalizing domestic investments and attracting
foreign capital. As a result of these incentives, the state treasury has lost a significant
portion of its tax revenue.*® In Hungary, there are many tax breaks and incentives
available to investors, including investment tax allowance and Job creation tax
credits.

The spread of the phenomenon of the secret economy, also known as the shadow

economy, refers to all income that is not reported to the tax authorities. This is more

common in developing countries due to weak tax control. In Syria, for example, the
study indicates that the shadow economy’s contribution to the gross domestic
product ranged between 42% and 48% in 2009.%°

The rigidity of the tax system:

1. Its most prominent manifestations can be summarized in the following
points:2°Tax laws and legislation are outdated in terms of the types of taxes
imposed, their rates, and collection methods.

2. Failure to keep pace with tax revenues with changes in national income.

The low professional and technical level of workers in the tax system, the slow
pace of achievement, and the spread of bureaucracy.

- Tax evasion: Tax evasion is an illegal act where you as an individual or company

avoid paying the tax liability. Tax evasion is a serious offense and comes under

16 VARGA, J. (2021). Hungary’s Fiscal Policy Stance and the Impact of the COVID-19 Pandemic. Hungarian Academy of Sciences. Retrieved from
https://www.mta.hu/data/dokumentumok/mvp/2021/szep/MTA-MVP_WP2021_5.pdf.

17 FARIS, Abd al-Razzaq: The Government, the Poor and Public Spending: A Study of the Phenomenon of the General Budget Deficit and Its Economic and
Social Effects in the Arab Countries. Beirut: Center for Arab Unity Studies, 2001. p.105-106. ISBN 0632064306.

18 AL-HAJ, Hasan : Budget Deficit, Problems and Solutions, In : Development Bridge journal, Arab Planning Institute, 63 G (2007). p-9.

19 KIKI, Mohammad. (December 2014). The Budget Deficit in Syria during the period 2005-2012: Causes and methlods of financing. Retrieved from
ResearchGate: https://www.researchgate.net/publication/339488235, p.15.

20 AL-HAJ, Hasan : Budget Deficit, Problems and Solutions, In : Development Bridge journal, Arab Planning Institute, 63 6 (2007). p.10.
1
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criminal charges and substantial penalties. For example, not paying taxes or paying
less than what you should pay is considered tax fraud and comes under tax evasion.*
Tax evasion is common in Hungary, particularly among small and medium-sized
enterprises (SMEs) and self-employed individuals. According to a study published in
2018 by the Hungarian Academy of Sciences, the estimated average rate of tax
evasion among small and medium-sized businesses in Hungary is around 27%, which
is higher than the average rate for large enterprises.

In Syria, there is no official data on the problem of tax evasion, and the government
istrying to evade this problem, but there are some estimates that say that tax evasion
during the Syrian crisis reached more than 15% of the GDP.*2

Conclusion

In conclusion, budget deficits are a fiscal challenge for governments around the
world. It arises when expenditures exceed revenues, which requires the government
to look for alternative financing methods. This presentation highlighted several
factors that contributed to the budget deficit, including increased public spending
and the failure of revenue growth to keep pace with spending.

Bibliography

1. AL-HAJ, Hasan : Budget Deficit, Problems and Solutions, In : Development
Bridge journal, Arab Planning Institute, 63,6, (2007).

2. AL-HUNDI, Fatema: "The impact of the economic crisis and war on tax revenues
in Syria." In: Damascus University Journal of Economic Sciences, 37, 3, (2021).

3. Arvai, David, and Racz, Tamas: "The Hungarian public debt and its financing:
does the history repeat itself."Paper in: Orszagos Tudomanyos Didkkéri
Konferencia Kozgazdasagtudomanyi Szekcid, Gyér: OTDKXXXIIl, 2017, ISBN
978-615-5391-88-0.

4. BALAN, Aliona: Budget Deficit: Causes and Consequences. In: Economica, 20(2),
nr.2(112), (2020).

5. Brader, Adam. "A Comprehensive Analysis of the Hungarian
Economy."Hungariaconservative.com,n.d.,
https://www.hungariaconservative.com/articles/current/a-comprehensive-
analysis-of-the-hungarian-economy/.

21 Tax Evasion: What is Tax Evasion, Methods, and Penalties,https://www.canarahsbclife.com/tax-university/articles/tax-evasion-what-is-tax-evasion-
methods-and-penalties.html
22 AL-HUNDI, Fatema: "The impact of the economic crisis and war on tax revenues in Syria." In: Damascus University Journal of Economic Sciences, 37, 3,

(2021), p.71.

177



10.

11.

12.

13.

14.

15.

16.

Congressional Budget Office. (2021). The Budget and Economic Outlook: 2021
to 2031. Retrieved from https://www.cbo.gov/publication/56979.

Eurostat. (2021). General government deficit/surplus. Retrieved from
https://ec.europa.eu/eurostat/databrowser/view/teina_io/default/table?lang=e.

FARHOUD, Muhammad Saeed: Principles of Public Finance - Part One. Aleppo:
Aleppo University Publications, 2008. 461s.

FARIS, Abd al-Razzaqg: The Government, the Poor and Public Spending: A Study
of the Phenomenon of the General Budget Deficit and Its Economic and Social
Effects in the Arab Countries. Beirut: Center for Arab Unity Studies, 2001. 208 s.
ISBN 0632064306.

HUSSEIN, Mansour. (January 3, 2032). Excessive inflation threatens the Syrian
economy and worse is yet to come. Retrieved from Almodon:
https://www.almodon.com/amp/arabworld/2032/1/3.

JANOS, A.: The illiberal turn of Hungary's Viktor Orban. In: Journal of
Democracy, 29, 3, (2018).

KIKI, Mohammad. (December 2014). The Budget Deficit in Syria during the
period 2005-2012: Causes and methods of financing. Retrieved from
ResearchGate: https://www.researchgate.net/publication/339488235.

PINTER, Tibor : The Integration of Hungary into the European Union —
Economic Aspects, In: Civic Review, 14, Special Issue, (2018).

RATIB, Hussein, and RAYAN, Yousef: Public budget deficit and its treatment in
Islamic jurisprudence. Jordan: Dar Al-Nafais, 1999. 358s.

Tax Evasion: What is Tax Evasion, Methods, and

Penalties, https://www.canarahsbclife.com/tax-university/articles/tax-evasion-
what-is-tax-evasion-methods-and-penalties.html

Varga, J. (2021). Hungary’s Fiscal Policy Stance and the Impact of the COVID-19
Pandemic. Hungarian Academy of Sciences. Retrieved from
https://www.mta.hu/data/dokumentumok/mvp/2021/szep/MTA-

MVP_WP2021 5.pdf.

Contact data

Jafaar Sakkour
Jafar.jft.5s620@hotmail.com
University of Miskolc —Faculty of law

178


https://www.cbo.gov/publication/56979
https://www.almodon.com/amp/arabworld/2032/1/3
https://www.researchgate.net/publication/339488235
https://www.mta.hu/data/dokumentumok/mvp/2021/szep/MTA-MVP_WP2021_5.pdf
https://www.mta.hu/data/dokumentumok/mvp/2021/szep/MTA-MVP_WP2021_5.pdf

KUP TERAZ, ZAPLAT NESKOR: REGULACNE VYZVY A
PRILEZITOSTI V ROZVIJAJUCOM SA PROSTREDI BNPL

BUY NOW, PAY LATER: THE REGULATORY CHALLENGES AND
OPPORTUNITIES IN THE GROWING BNPL LANDSCAPE

Maria Potancokova?

Abstrakt: V tomto prispevku sa zaoberame regulacnym prostredim pre BNPL a
skumame vyzvy a prilezitosti, ktoré tento novy platobny model predstavuje.
Autorka Specificky skima hypotézu, Ze rast BNPL priniesol regulacné vyzvy pre
dohlad nad tymto Specifickym subodvetvim financného trhu. S cielom overit tieto
hypotézy skimame existujuce requlacné ramce a regulacné vyzvy spojené s BNPL
vratane otazok tykajucich sa ochrany spotrebitela, rizik podvodov a financnej
trestnej Cinnosti, a tiez potreby transparentnosti a zverejfiovania informacii.
Skimame tiez Ulohu organov dohladu pri prispésobovani sa meniacemu sa
financnému prostrediu a potencialne vplyvy zvySenej regulacie na odvetvie BNPL.
Autorka napokon vychadza z hypotézy, ze BNPL predstavuje pre regulacné
organy jedinecnu vyzvu a vyzaduje si dokladné zohladnenie ochrany spotrebitela
a dalSich relevantnych regulacnych zaujmov.

Klucové slova: BNPL, regulacné vyzvy, ochrana spotrebitela, pravo finan¢ného
trhu, organy dohladu

Abstract: This article examines the regulatory environment for BNPL and explores
the challenges and opportunities presented by this new payment model. The
author specifically investigates the hypothesis that the rise of BNPL has brought
regulatory challenges for supervisory authorities and that the increasing
popularity of BNPL has prompted the need for greater regulation and oversight in
this specific subsector. To test these hypotheses, we examine existing regulatory
frameworks and the regulatory challenges associated with BNPL, including issues
related to consumer protection, fraud and financial criminal activities, as well as
the need for transparency and disclosure of information. We also explore the role
of regulatory bodies in adapting to a changing financial landscape and the
potential impacts of increased regulation on the BNPL industry. Ultimately, the
author works with the hypothesis that BNPL presents a unique challenge for

* Pravnicka fakulta Univerzity Komenského, Pravnicka fakulta, Katedra financného prava
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regulatory authorities and requires thorough consideration of consumer
protection and other regulatory interests.

Key words: BNPL, regulatory challenges, consumer protection, financial market
law, supervisory authorities

Uvod

Rozmach platobnych moznostitypu,buy now pay later" alebo v slovencine"kup teraz,
zaplat neskér" (dalej aj ako ,BNPL") zachvatil v poslednych rokoch financny
a platobny svet, avsak s tymto narastom popularity sa spaja aj niekolko jedinecnych
regulaénych vyziev relevantnych pre skumanie v ramci problematiky prava
financného trhu.

Vzostup "Buy Now, Pay Later" sluzieb predstavuje jednu z najvyraznejsich inovacii v
oblasti spotrebitelskych financii. Tieto sluzby umoznuju spotrebitelom nakup tovaru
asluzieb s moznostou splacania v neskorSom Case. Aj ked'sa toto rychlo sa rozvijajuce
odvetvie stalo popularnym kvoli svojej jednoduchosti a pruznosti, prinasa aj nové
rizika a vyzvy. Cielom tohto akademického prispevku je diskutovat o hypotézach
avyskumnych otazkach tykajucich sa regulacnych nedostatkov, ktoré mozu
negativne ovplyvnit spotrebitelov a financny systém. Zameriame sa na potencialne
nedostatocné riesenie jedinecnych rizik spojenych s BNPL, ako aj prilezitosti pre
podvody a financné trestné ciny. Nakoniec predstavime navrhy de lege ferenda
regulacie, ktora by mohla prispiet k zvySeniu transparentnosti, ochrane spotrebitelov
a udrzatelnému rozvoju BNPL odvetvia.

Vyvoj a charakteristika metody BNPL na finan¢nom trhu

Na finanénom trhu sa neustale objavuju nové a inovativne platobné metddy, ktoré
reflektuju zmeny v preferenciach a potrebach spotrebitelov. Jednou z tychto novych
trendov je metdda znama ako Buy Now, Pay Later. BNPL poskytuje spotrebitelom
prilezitost nakupovat tovar alebo sluzby a odlozit platbu na neskorsie obdobie.

Ak chceme BNPL odlisit od inych platobnych metdd, je potrebné zadefinovat
zakladné vychodiska, vdaka ktorym mozno tuto platobniU metddu definicne odlisit.
BNPL sa odliSuje od tradi¢nych foriem financovania, ako su napriklad kreditné karty
alebo poézicky, tym, ze umoziuje spotrebitelom narokovat si tovar alebo sluzby bez
potreby okamzitého plnenia platobnej povinnosti. Namiesto toho spotrebitel zaplati
iba malu sumu alebo dokonca ziadnu sumu vopred. Zvysok platby je rozdeleny na
splatky, ktoré sa budy vyberat vo vopred dohodnutych terminoch. Casto su tieto
produkty poskytované bez Uroku (za predpokladu, ze sa spotrebitel nedostane do
omeskania), hoci to nemusi je pravidlom pre vsetky platformy.

V sucasnosti mozno pozorovat, ze BNPL sa rychlo stava relevantnym trendom na
financnom trhu. Jeho popularita a rozsirenie sU doésledkom zmeny preferencii

180



spotrebitelov a technologického pokroku. Relevantné oblubené spotrebitelské
znacky, predajcovia a digitalne platobné platformy ho aktivne implementuju s cielom
prilakat zakaznikov a zvysit objemy predaja.

Rastuci dopyt po BNPL je casto spojeny s rastom e-commerce a/alebo mobilnych
platforiem, ktoré ponukaju spotrebitelom pohodlie a flexibilitu pri nakupe. Tento
trend je viditelny vo viacerych krajinach a regionoch po celom svete, pricom sa
ocakava, ze jeho vplyv na financny trh bude pokracovat aj v nasledujucich rokoch?.

Vybrané subjekty poskytujuce BNPL sluzby

Na trhu BNPL existuje niekolko relevantnych subjektov, ktoré ponukaju tuto
platobny metddu.

Klarna3 je jednym z najznamejsich poskytovatelov BNPL sluzieb. Svoje sluzby
poskytuje globalne a umoznuje spotrebitelom nakupovat tovar online a rozdelit
platbu na splatky. Klarna tiez ponuka moznosti neskor platby bez Uroku a
spolupracuje s mnohymi obchodnymi platformami.

Twisto* je fintech spolo¢nost pdsobiaca v strednej a vychodnej Eurdpe, ktora sa
Specializuje na BNPL sluzby. Spotrebitelom umozruje vybrat si moznost platby na
splatky a neskér platit za nakup.

Ahoj5 je slovenska spolocnost poskytujuca BNPL sluzby. Umoziiuje spotrebitelom
jednoducho a rychlo financovat nakupy na splatky u viacerych obchodnikov.

Apple Pay Later® je sluzba poskytovana spolo¢nostou Apple, ktora umozriuje
spotrebitelom nakupovat tovar a sluzby prostrednictvom Apple Pay a rozdelit platbu
na splatky. Tato sluzba je dostupna pre pouzivatelov Apple zariadeni a integruje sa
do existujucej platformy Apple Pay.

Pre Ucely tohoto prispevku nie je potrebné venovat nalezity pozornost vsetkym
vyssie uvedenym produktom. Preto sa autorka rozhodla blizSie analyzovat len BNPL
produkt od spolocnosti Apple, ato aj vzhladom na jeho najvacsi predpokladany
trhovy potencial. Apple Pay Later je nova funkcia spolocnosti Apple, predstavena
vmarci 20237, ktora pouzivatelom umoznuje rozdelit nadkupy na Styri platby
rozlozené na Sest tyzdnov s nulovym urokom a bez poplatkov. Tato sluzba je
pristupnd prostrednictvom aplikacie Apple Wallet a umoziuje pouzivatelom
sledovat a spravovat vsetky svoje pozicky na jednom mieste. Podla informacii
prezentovanych v oficidalnom press release spolocnosti Apple, ak chcu pouzivatelia

*https://www.globaldata.com/store/report/buy-now-pay-later-market-
analysis/#:~:text=The%20BNPL%20omarket%20is%20expected, period%20(2022%2D2026)
3https://www.klarna.com/international/?grs=https%3A%2F%2Fwww.klarna.com%2F&grr=empty
4 https://www.twisto.cz

5 https://www.ahoj.shopping

® https://www.apple.com/newsroom/2023/03/apple-introduces-apple-pay-later/

7tamtiez
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zacat pouzivat Apple Pay Later, m6Zzu poziadat o pozicku v ramci sluzby Wallet bez
toho, aby to malo vplyv na ich kreditny skoring. Po schvaleni mézu pri platobnom
procese vybrat moznost Apple Pay Later a uskutocnit transakciu takouto formou.
Po vykonani detailnejsej analyzy podmienok tejto sluzby, ato prave relevantnych
poznamok pod ¢iarou® mozno narazit na informacie, ktoré sU v miernom rozpore so
vSeobecnymi vyhlaseniami prezentovanymi najma pre marketingové ucely. Tieto
poznamky pod ciarou totiz upozornuju spotrebitela na rizika, ze ich pozicka a
splatkova historia mézu byt hlasené Uverovym agenturam a ovplyvnit ich kreditny
skdring, alebo ze ich banka im mo6ze Uctovat poplatky, ak na ich debetnej karte nie
su dostatocné financné prostriedky na splatky pozicky. Taktiez sa uvadza, ze Apple
Financing LLC md&ze reportovat minulé, sucasné alebo buduce pozicky Apple Pay
Later.

Dovody vzniku BNPL

Vznik BNPL produktov moze byt vysvetleny niekolkymi faktormi. Po prvé, rast e-
commerce v poslednych rokoch? vytvoril dopyt po flexibilnych spésoboch platby. S
narastom online nakupov sa zvysila aj potreba moznosti rozdelit naklady u vacsich
nakupov na mensie splatky, o umoznuje spotrebitelom ziskat pristup k vyrobkom a
sluzbam, ktoré by si inak nemohli okamzite dovolit. Druhym délezitym faktorom boli
historicky nizke Urokové sadzby v hospodarstve, ¢o malo vplyv na zvySeny zaujem
investicii a prilivu kapitalu aj do fintech odvetvia, ¢o viedlo kvzniku aj tychto
financnych produktov.

V neposlednom rade mozno uviest, ze v poslednych rokoch sme boli svedkami
kulturnej zmeny postoja voci dlhu, najma utzv. millennials a generacie Z. V
porovnani s tradicnymi kreditnymi kartami poskytuju BNPL produkty spotrebitelom
prilezitost ziskat financovanie bez poplatkov ¢i urokov, ak sU splnené vopred
stanovené podmienky. Tento pristup je pre spotrebitelov prirodzene velmi

8 ,Apple Pay Later is subject to eligibility and approval. Apple Pay Later is available only in the U.S. It
may not be available in all states. It is not available in U.S. territories. Loans are made by Apple Financing
LLC, NMLS #2154940. For California residents, loans are made or arranged pursuant to a California
Financing Law license. To use Apple Pay Later, a user must have an iPhone or iPad updated to the latest
version of iOS or iPadOS. For more eligibility details, see support.apple.com/en-us/HT212967.

A user’s bank may charge them fees if their debit card account contains insufficient funds to make loan
repayments.

Some merchants may not be eligible to offer Apple Pay Later.

Upon purchase, a user’s Apple Pay Later loan and payment history may be reported to credit bureaus and
impact their credit.

Apple Financing LLC may report past, current, or future Apple Pay Later loans."

Shttps://ec.europa.eu/eurostat/web/products-eurostat-news/w/DDN-20230228-
2#:~1text=In%202022%2C%2091%25%200f%20people, 20%20percentage%20points¥20(pp)

182


https://support.apple.com/en-us/HT212967

atraktivny, pretoze im umoznuje rozdelit naklady na nakupy na mensie splatky bez
dodatocnych nakladov. BNPL produkty casto vyzaduju menej prisne podmienky a
mozu byt dostupné aj tym, ktori by inak nemali pristup k tradicnym Uverovym
produktom. Tymto sposobom prispievaju k financ¢nej inkluzii.

Definicia BNPL

FCA publikovala vo februari 2023 tzv. ,consultation paper" ako dosledok prijimania
opatreni na zabezpelenie spravodlivého zaobchadzania veritelov  BNPL so
zakaznikmi v pripadoch, ked na nich mali vplyv rastuce zivotné naklady. Definicia
BNPL je podla predmetného dokumentu® nasledovna: ,druh bezurocného
spldatkového uveru, ktory umozriuje dlznikom rozdelit ndklady na ndkupy na pravidelné
spldtky nepresahujuce 12 mesiacov.**"

Tato definicia rozoznava BNPL produkty ako specificky druh Uverov, ktoré umoziuju
spotrebitelom financovat svoje nakupy a rozlozit naklady na splatky a priori bez
urokov alebo inych poplatkov. Je doblezité poznamenat, ze tento druh Uveru
obmedzuje dobu splatnosti na maximalne 12 mesiacov, ¢o vytvara jasny ramec pre
poskytovanie tychto produktov. Obchodny model poskytovatelov BNPL sluzieb sa
zaklada na generovani prijmov prostrednictvom poplatkov a Urokov z poskytnutych
poziciek spotrebitelom. Tieto prijmy vychadzaju z poplatkov, ktoré sa spotrebitelom
UCtuju najma za oneskorené splatky a z inych typov poplatkov.

S poukazom na prieskum spoloc¢nosti Credit Karma, ktory uvadza, ze 41 %
pouzivatelov BNPL sluzieb meskalo so splatkou a muselo platit vysoké Urokové
sadzby*?, je zrejmé, Ze jednou z hlavnych zdrojov prijmu pre poskytovatelov BNPL je
urokova sadzba/alebo poplatok, ktory sa spotrebitefom Uctuje v pripade, Ze
nesplacaju pozicky vcas. Kedze podla prieskumu velky podiel pouzivatelov sa
s jednotlivymi splatkami dostava do omeskania, tieto poplatky a Uroky tvoria
vyznamnu cast prijmov poskytovatelov BNPL. V ramci tohto modelu spotrebitelia
nemusia platit ziadne Urokové poplatky, ak splnia dohodnuté podmienky a dokazu
svoje nakupy splatit véas. Tento aspekt prispieva k atraktivite BNPL produktov pre
spotrebitelov, pretoze si m6zu dovolit financovat vacsie nakupy bez nutnosti platit
uroky. Na druhej strane, aspoukazom na vysSie uvedeny prieskum je mozné

*°Obsahom predmetného consultation paper od FCA je primarne snaha zabezpecit transparentnost a
regulaciu v oblasti poskytovania splatkovych Uverov cez BNPL produkty. Dévodom je ochrana
zakaznikov pred potencialnymi skrytymi poplatkami a neprimeranymi Uverovymi podmienkami.

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/fil
e/1136257/BNPL_consultation_on_draft_legislation.pdf

2 https://www.creditkarma.com/about/commentary/buy-now-pay-later-surges-throughout-
pandemic-consumers-credit-takes-a-hit
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konstatovat, Ze zaklad obchodného modelu skutocne spociva v neddslednosti
a nizkej financnej gramotnosti finanénych spotrebitelov.

Rast BNPL vedie k novym regulacnym vyzvam pre organy dohladu

BNPL produkty, hoci maju niektoré spolocné prvky s tradicnymi Uverovymi
produktmi, predstavuju aj unikatne rizika a vyzvy, ktoré su nedostatocne zohladnené
v sucasnych regulacnych rdmcoch. Jednym z vyznamnych rizik spojenych s BNPL je
ochrana spotrebitela. KedZe tieto p6zicky su Casto kratkodobé a nie je vyzadovana
Uplna kontrola Uverovej bonity, existuje moznost, ze spotrebitelia sa mézu zadlzovat
nad svoje skutocné moznosti splacania. Mozno konstatovat, ze pri financnych
spotrebiteloch snizSou financnou gramotnostou moézu byt tieto podmienky
zmatocné a zavadzajuce, ako to bolo demonstrované vyssie na priklade Apple Pay
Later. Informacna asymetria a rozhodovaci proces su teda dalSie vyzvy, ktoré by mali
byt zohladnené v regulacnych ramcoch pre BNPL. Existuju aj mozné nezamyslané
dosledky spojené s rastom BNPL. Napriklad, pri vyuzivani tychto splatkovych
moznosti mozu mat niektori e-commerce obchodnici tendenciu zvySovat ceny
tovarov, aby kompenzovali stratu z poplatkov za Uroky. To m6Ze mat negativny vplyv
na konecnu cenu tovaru a obmedzit pristup spotrebitelov k uréitym produktom.
Nastolena hypotéza o vzniku novych regula¢nych vyzvach moéze byt detailnejsSie
skimanad v ramci analyzy a monitorovania trhu, staznosti, podnetov a inych foriem
spatnej vazby spotrebitelov, pricom zvysSujuci sa pocet staznosti a problémovych
situacii zo strany spotrebitelov m6ze naznacovat nedostatocnu requlaciu a potrebu
prijatia dalSich opatreni na ich ochranu. Na Ucely tohto prispevku vsak mozno mat
tuto hypotézu za preukdzany uz len zdbvodu vydania vysSie citovaného
konzultacného materialu britskym organom dohladu FCA, ktory sam osebe pridava
na dolezitosti potreby regulacie tohto odvetvia.

Existujuce regulacné ramce pre Uverové produkty nemusia primerane riesit
jedinecné rizika spojené s BNPL

Hoci ma BNPL niektoré spolocné <rty s tradicnymi uUverovymi produktmi,
predstavuje aj jedinecné rizika a vyzvy, ktoré existujuce regulacné ramce nemusia v
plnej miere riesit. Existujuce regula¢né ramce sa totiz vyvijali v kontexte tradicnych
uverovych produktov, ako suU kreditné karty a bankové Uvery. Napriklad pozicky
BNPL su casto kratkodobé a nemusia vyzadovat Uplnu kontrolu Uverovej bonity, ¢o
by mohlo spotrebitelom ulahdit zadlzovanie, ktoré sinemdézu dovolit splacat. Hoci to
moze byt vyhodou pre niektorych spotrebitelov, zvysSuje to riziko zadlzovania a
neschopnosti splacat Uver.

Z tychto dovodov moézeme tvrdit, ze existujuce regulacné ramce pre Uverové
produkty nemusia primerane riesit jedinecné rizikd spojené s BNPL. Regulacné
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navrhy de lege ferenda pre zlepSenie regulacie a ochrany spotrebitelov v suvislosti s
BNPL mdézu zahriat nasledujuce opatrenia. Existujuci BNPL poskytovatelia by mohli
vyzadovat, aby hodnotenie Uverovej bonity spotrebitela prebehlo pri kazdom
nakupe, najma v pripade malych a samostatnych transakcii. Toto hodnotenie by
malo brat do Uvahy kreditnu historiu a transakéné limity by mali byt stanovené na
zéklade tejto hodnoty. Regulacia by tie? mohla stanovit maximalnu dizku
splatkového cyklu pre BNPL. Kratke splatkové cykly by mohli byt efektivnym
opatrenim na minimalizaciu rizika zadlzovania spotrebitelov, kedze im poskytnu
kratSiu dobu na splatenie pozicky a mozu tak lepsie planovat svoje financné zavazky.
Regulacné opatrenia by dalej mohli vyzadovat, aby poskytovatelia BNPL sluzieb mali
mechanizmy na blokovanie Uc¢tov spotrebitelov v pripade omeskania splatok. Taktiez
by mali byt jasne definované postupy pre vymahanie pohladavok v pripade
neplatenia, pripadne transparentnosti a nalezitého notifikovania spotrebitela pri
postUpeni pohladavky.

Vo vztahu ktransparentnosti sa naskyta aj potreba jasnych azrozumitelhych
informacii o poplatkoch, ktoré su spojené s omeskanim splacania zavazku.
Spotrebitel by mal byt vopred informovany o moznych poplatkoch a ich vyske, aby
mohol urobit informované rozhodnutie o vyuzivani tychto sluzieb. V neposlednom
rade mame za to, ze je potrebné venovat velku pozornost edukacia a vysvetlovaniu
obchodného modelu na pozadi BNPL produktov.

Vzostup BNPL vytvoril nové prilezitosti pre podvody a iné financné trestné ciny

Ako pri kazdom novom finanénom produkte, aj pri BNPL sa vytvorili nové prilezitosti
na podvody a iné financné trestné Ciny. Prislusné organy dohladu mozno budd musiet
zvazit, ako riesit tieto rizika, napriklad zabezpecenim toho, aby poskytovatelia BNPL
mali zavedené prisne opatrenia proti podvodom.

Jednym z hlavnych rizik je zneuzivanie systému "one-click payment"3 (platba na
jeden klik). Tato funkcia umoznuje spotrebitelom jednoducho a rychlo uskutoc¢novat
platby bez potreby opakovaného vypliiovania Udajov. AvSak tato jednoduchost méze
na druhej strane vytvorit priestor pre podvodné praktiky, pri ktorych zakaznici sa
snazia "oklamat systém" a vyuzivaju rozne medzery v systéme platobnych procesov.
V tejto suvislosti by buduca regulacia mohla zahfat najma opatrenia vo vztahu k
prisnym overovacim procesom pre identitu spotrebitela pri vykonavani transakcii v
ramci BNPL sluzieb.

3 https://www.equifax.com/business/blog/-/insight/article/reduce-buy-now-pay-later-fraud-risk/
https://ekata.com/blog/fraud-buy-now-pay-later/
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Sucasné moznosti regulacie BNPL produktov

Sucasni poskytovatelia BNPL produktov poskytuju svoje sluzby bud’bez akéhokolvek
povolenia, alebo v ramci inych povoleni ako subjekty financného trhu pdsobiace v
oblasti distribucie sluzieb elektronickych penazi, poskytovania spotrebitelskych
Uverov bez obmedzenia rozsahu*+ alebo ako platobné institucies. Takto regulované
subjekty maju urcitu mieru financnej requlacie vo vztahu k odbornej spésobilosti
a doveryhodnosti, preverovania pévodu kapitalu u 0sob, ktory maju vo financnej
intitucii kvalifikovany podiel, a tieZ moZno hovorit o tom, Ze tieto subjekty spifiaju
véeobecné podmienky na IKT bezpecnost®, outsourcing, ¢ kontinuitu
poskytovanych sluzieb. Na druhej strane, regulacia v ramci iného sektora finan¢ného
trhu nemusi byt postacujuca, napriklad regulacia u platobnych institucii je zamerana
primarne na zabezpelenie bezpeclnosti a spolahlivosti platobnych transakcii
aochranu klientskych prostriedkov. Aj ked' sU platobné institucie regulovanymi
subjektami, nemusia mat primerané opatrenia a kontrolné mechanizmy na riadenie
Specifickych rizik spojenych s BNPL.Ako typ regulacie, ktory sa moze intuitivne zdat
ako najviac relevantny pre BNPL produkty, je poskytovanie spotrebitelskych
Uverov bez obmedzenia rozsahu (nebankovy veritel), apodla slovenského
pravneho poriadku podla zakona ¢. 129/2010 Z. z. o spotrebitelskych Uveroch a o
inych Uveroch a pozickach pre spotrebitefov a o zmene a doplneni niektorych
zakonov v zneni neskorSich predpisov (dalej aj ako ,Zdakon o spotrebitelskych
uveroch").

Regulacia v tejto oblasti je zamerand na ochranu spotrebitela a zabezpecenie
primeranej kontroly Uverovej bonity a splatkovych podmienok. Avsak ani tato
regulacia nemusi byt dostatocne prisposobena jedineCnym rizikam a vyzvam
spojenym s BNPL, ako je napriklad kratkodoby charakter poziciek, vyska urokovych
sadzieb a riadenie rizika spojeného s rychlym zadlZzovanim ¢i online spotrebitelskymi
podvodmi. V ust. § 1 ods. 2 Zakona o spotrebitelskych Uveroch sa nachadza definicia
spotrebitelského Uveru, ktora uvadza:

»Spotrebitelskym Uverom na Ucely tohto zakona je docasné poskytnutie periaznych
prostriedkov na zaklade zmluvy o spotrebitelskom uvere vo forme pézicky, uveru,
odlozenej platby alebo obdobnej financnej pomoci poskytnutej veritelom
spotrebitelovi. Spotrebitelsky Over podla tohto zdkona mozno poskytnut len

* https://subjekty.nbs.sk/entity/3427/
*Shttps://apl.cnb.cz/apljerrsdad/JERRS.WEB10.VIZITKA?p_lang=en&p_SEQ_ID=10764841&p_VER_|
D=1007&p_DATUM=18.05.2023&p_ROL_KOD=

*®https://www.eba.europa.eu/sites/default/documents/files/document_library/Publications/Guidelin
€s/2020/GLs%200n%20lCT%20and%:20security%2orisk%20management/Updated%2o0Translations
/880826/Final%2o0draft¥%20Guidelines%200n%20lCT%20and%20security%2orisk%20management
_COR_SK.pdf
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bezhotovostnym prevodom financnych prostriedkov na platobny ucet spotrebitela
alebo na ucet stavebného sporitela, postovym poukazom, ktorého adresatom je
spotrebitel alebo platobnym prostriedkom vydanym na meno spotrebitela;1) tym
nie je dotknuté bezhotovostné poskytnutie viazaného spotrebitelského uveru podla
§ 15 alebo poskytnutie spotrebitelského uveru bezhotovostne na splatenie iného
uveru alebo uverov Uhradou veritelovi opravnenému poskytovat uver podla tohto
zakona alebo osobitného predpisu.18b) Spotrebitelskym Jverom sU qj
mladomanzelsky uver podla osobitného predpisu,1a) niektoré stavebné dvery a iné
uvery podla osobitného predpisuib) a nezabezpecené Uvery poskytované
spotrebitelom na ucely rekonstrukcie nehnutelnosti urcenej na byvanie, pricom
ustanovenia osobitnych predpisovic) tykajuce sa poskytovania tychto Uverov tym nie su
dotknuté; obmedzenie hornej hranice vysky uveru podla odseku 3 pism. f) sa na tieto
uvery nevztahuje."

Za UcCelom prehladnosti boli jednotlivé definicné znaky spotrebitelského Uvery

Specidlne vyznaclené, pricom mozno zpredmetnej definicie vyabstrahovat

nasledovné.

1. Docdasné poskytnutie penaznych prostriedkov aforma poskytnutia:
Spotrebitelsky Uver je formou docasného poskytnutia penaznych prostriedkov
priamo spotrebitelovi (az na par Specifickych vynimiek). Tu treba poznamenat,
Zze naopak pri BNPL Uvere sa penazné prostriedky poskytuju priamo
obchodnikovi ako poskytovatelovi tovarov alebo sluzieb, na ktory je Uver
poskytnuty, a nie spotrebitelovi. Tok financnych prostriedkov tu teda prebieha
inym spbsobom.

2. Specifické Uvery: Definicia zahffia aj $pecifické Uvery, ako je mladomanzelsky
Uver, stavebné Uvery a iné Uvery podla osobitného predpisu. Tieto Uvery maju
svoje vlastné pravidla a podmienky stanovené v prislusnych predpisoch, avsak pre
ucely BNPL nemaju ziadnu relevanciu.

3. Nezabezpecené Uvery na rekonstrukciu nehnutelnhosti: Spotrebitelskym Uverom
sU aj nezabezpecené Uvery poskytované spotrebitelom na Ucely rekonstrukcie
nehnutelnosti urcenych na byvanie. Pre tieto Uvery sa uplatiuju osobitné
predpisy tykajuce sa ich poskytovania, avsak pre Ucely BNPL nemaju ziadnu
relevanciu.

Zaver

BNPL odvetvie sa rychlo stalo dolezitou sucastou moderného trhu a spotrebitelskej
kultury. AvSak jeho vzostup prinasa nové vyzvy, ktoré si vyzaduju primeranu
regulaciu. Na zaklade analyzy sme identifikovali mozné nedostatky existujucich
regulacnych rdmcov existujucich v rdmci financného trhu, ktoré nemaju sposobilost

7 Ust. § 1 ods. 2 Zakona o spotrebitelskych Uveroch
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dostatocne riesit jedinecné rizika spojené s BNPL, vratane kontroly Uverovej bonity,
vysokych Urokovych sadzieb a neziadUceho zadlZovania. Zaroven sme rozpoznali
nové prilezitosti pre podvody a iné financné trestné ciny, ktoré vyzaduju prisne
opatrenia proti podvodom ako nastroj mitigacie rizika. Aby bol zabezpecleny
udrzatelny rozvoj BNPL odvetvia, je nevyhnutné, aby prislusné organy dohladu prijali
noveé a Specifické regulacné opatrenia.

Navrhy de lege ferenda by mali klast déraz na ochranu spotrebitelov, zvySenie
transparentnosti a spolupracu medzi organmi dohladu a sektorom. Na zaklade vyssie
uvedeného mozno konStatovat, Ze hoci existuju urcité formy regulacie, ako je
distribucia sluzieb elektronickych penazi, poskytovanie platobnych sluzieb
platobnymi institUciami a poskytovanie spotrebitelskych Uverov, tieto regulacie
nemusia postacovat a v plnej miere riesit jedinecné rizika a vyzvy spojené s BNPL
sluzbami. Mame za to, ze navrhované opatrenia mézu byt v podmienkach Slovenske;
republiky v postacujucej miere prijaté aj vo forme novelizacie zakona
o spotrebitelskych Uveroch.
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ZODPOVEDNOST KONATELA ZA DLH NA DPH
EXECUTIVE MANAGER’S LIABILITY FOR VAT DEBT

Martin Spisak®

Abstrakt: Darflové uniky a ich Specificka subkategoria danové podvody su
pretrvavajucim problémom putajucim pozornost akademickej literatury aj
aplikacnej praxe. Prispevok sa zameriava na moznost zavedenia institutu
zodpovednosti Statutarneho organu obchodnej spolocnosti za jej dlh na DPH ako
inStitUtu s potencidlom tieto javy obmedzit. Slovenské danové predpisy v
sucasnosti vyslovne neumoznuju preniest zodpovednost za nezaplateny DPH na
Statutarny organ. Obdobné intituty v3ak v priestore ¢&lenskych $tatov EU
existuju a boli predmetom prieskumu aj zo strany Sudneho dvora Eurdpskej unie.
Prispevok s pouzitim najma abstrakcie, analyzy, komparativnej, induktivnej a
deduktivnej metody hlada odpovede na otazky, (i) ako vyhodnotil Sudny dvor
Eurdpskej Unie zodpovednost konatela za dlh na DPH vo vztahu k eurépskemu
pravu, (ii) ¢i v urcitej miere je (spolu)zodpovednost Statutarneho organu za dlh
obchodnej spolo¢nosti na DPH pritomna v slovenskom pravnom poriadku, a ak
nie, (iii) Ci by bolo mozné tuto zaviest a pripadne v akej podobe, rozsahu a do
akého pravneho predpisu?

KlGcové slova: konatel, dlh, DPH

Abstract: Tax evasion and its specific subcategory tax fraud are a persistent
problem attracting the attention of both academic literature and applied
practice. The paper focuses on the possibility of introducing the institution of
liability of the statutory body of a business company for its VAT debt as an
institution with the potential to limit these phenomena. Currently, Slovak tax
regulations do not explicitly allow the transfer of responsibility for unpaid VAT
debt to statutory body. However, similar institutes exist in the member states of
EU and were also subject to investigation by the Court of Justice of the European
Union. The paper, using mainly abstraction, analysis, comparative, inductive and
deductive methods, seeks answers to the questions (i) how the Court of Justice
of the European Union evaluated statutory body responsibility for VAT debt in
relation to European law, (i) to a certain extent (co)responsibility of the statutory
body for the business company's VAT debt is present in the Slovak law, and if
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not, (iii) whether it would be possible to introduce (apply) it and possibly in what
form, scope and to what legal regulation?

Key words: executive director, debt, VAT

Uvod

Danové Uniky, resp. dafiové podvody su bohuzial ¢astym javom v nasej spolo¢nosti.
Nezakonné praktiky danovnikov su ¢asom Coraz viac prefikanejsie, komplikovanejsie
a sofistikovanejSie. Je preto prirodzené, ze Statny aparat na Useku dani ako aj nas
zakonodarca sa snazia prist sc¢o mozno najucinnejSou pravnou Upravou, ktord
zabezpedi, ze vyber danibude dosledny a efektivny. Za ucelom zabezpecenia prijmov
do statneho rozpoctu, su danové pravne normy opakovane novelizované, niekedy
s vac¢sim ¢i mensim Uspechom. Na poli dane z pridanej hodnoty (dalejlen ,DPH") vSak
stale zostava pre danovnikov urcity manévrovaci priestor na to, aby podvodnym,
resp. nezakonnym spdsobom znizili zaklad dane alebo zabranili uhradeniu splatnej
dani ako take;j.

Zodpovednost konatela obchodnej spolocnosti je podla nasho nazoru novym
predmetom skUmania v dafiovom prave, nakolko predmetna pravna Uprava v naSom
pravnom poriadku ku zamedzeniu danovych podvodov v tejto oblasti aktualne
absentuje. Danovym podvodom sa blizsie venovali napr. Kacaljak, M. v ¢lanku
Podvod na DPH a zneuzitie prava v oblasti DPH v pravnej doktrine a aplikacnej praxi
na Slovensku, v Bulletine Slovenskej komory dafiovych poradcoy, ¢islo 1, ro¢nik 2020,
s. 30-35 aRichter, F. Legalne zakotvenie podvodu na DPH do vnutrostatneho
pravneho poriadku, v Bulletine Slovenskej komory dafnovych poradcov, Cislo 1, rocnik
2023, s. 10, avsak bez (spolu)zodpovednosti konatela. Tejto téme sa konkrétne e
Specificky nevenuju ani Obchodny zakonnik ¢i zakon €. 7/2005 Z. z. o konkurze a
restrukturalizacii a o zmene a doplneni niektorych zakonov, resp. komentare napr.
prof. Patakyovej a prof. Duricu.

Za Ucelom skumania nastolenych otazok v abstrakte, pouzijeme pripadovy Studiu
(case study), z ktorej budeme na zaver abstrahovat prvky, resp. potrebné Ciastkové
zavery, pre zodpovedanie stanovenych otazok.

Zodpovednost konatela za dlh na DPH podla eurdpskeho prava

InStitUt zodpovednosti konatela za dlh obchodnej spolo¢nosti na DPH nie je priamo
upraveny v prave Eurdpskej Unie (dalej len ,EU"). Av3ak prave takato pravna Uprava
bola predmetom skUmania Sudnym dvorom Eurdpskej Unie (dalej len ,SDEU"Y),
konkrétne v rozsudku C-1/21 CM proti Direktor na Direkcija ,Obzalvane i danacno-
osiguritelna praktika™ Veliko Tarnovo pri Centralno upravlenie na Nacionalnata
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agencija za prichodite, na zaklade prejudicialnych otazok polozenych bulharsky
spravnym sudom .

Skutkovy stav bol nasledovny. Bulharska obchodna spolo¢nost mala dlh na DPH viac
ako 140.000,- EUR. Bulharsky danovy urad preto zacal vymahat pohladavku od
dlznika, obchodnej spolo¢nosti a to vratane Urokov zomeskania. Nakolko
pohladavku nebolo mozné vymact od samotného dlznika — obchodnej spolo¢nosti,
pristupil danovy Urad k vymahaniu priamo od konatela (skratka MC v rozsudku C-
1/21) obchodnej spolocnosti. Bola vykonana kontrola, ktord preukazala, ze konatel
poberal odmenu 1.513,- EUR a ta sa zvysila nasledne na 10.288,- EUR. Konatel a ani
dlznik vSak nepredlozili ziadnu zmluvu alebo iny dokaz o urceni vysky odmeny a jej
naslednom zvysSeni. Preto mal danfovy Urad za to, ze konatel a zaroven spolocnik
konal nedobromyselne a tymto sposobom si skryte vyplacal zisk/dividendy. Taktiez
boli na U¢et manzelky konatela poukazané platby za takmer 30.000,- EUR, vykonané
advokatom dlznika. Tieto prevody mali zrejme predstavovat odmenu pre konatela
MC. Preto danovy Urad vyrubil konatelovi MC dar ako spoluzodpovednému subjektu
zadlh na DPH.

MC podal spravnu zZalobu, pricom tvrdil, Ze na uplatnenie spoluzodpovednosti (ktoru
bulharsky zakon pripusta) nie su splnené podmienky. Spravny sud sa domnieval, ze
podmienky su splnené, a teda Ze na spravanie MC sa vztahuje mechanizmus
spolocnej a nerozdielnej zodpovednosti stanoveny v zakone. Podla spravneho sudu
bolo preukazané, ze MC dal tretej osobe pokyn previest sumu patriacu spolo¢nosti,
ktorej bol konatelom, na fyzicky osobu, ktora je s nim prepojena (manzelka), alebo
Ze prinajmensom vedel o tomto prevode, teda ze nekonal dobromyselne a ze splatné
uroky z DPH neboli zaplatené prave z dovodu zmensenia majetku dlznika o sumu
uvedenu v platobnom vymere.

Podla ustanovenia § 19 ods. 2 Danacno osiguritelen procesualen kodeks (procesny
poriadok v darfiovych veciach a vo veciach socidlneho zabezpecenia): ,Konatel alebo
¢len riadiaceho orgdnu, ktory nepoctivo poskytne vecné alebo periazné plnenia z
majetku prdvnickej osoby, ktora je povinna platit dari podla § 14 bodu 1 alebo 2, ktoré
predstavuju skryté rozdelenie zisku alebo vyplatenie dividend, alebo prevedie majetok
dlznika bezodplatne alebo za ceny, ktoré su podstatne nizSie nez trhové ceny, ¢im sa
majetok dlznika zmensi, a preto sa nezaplatia dane alebo zakonné prispevky na socialne
zabezpecenie, zodpoveda za dlhy aZ do vysky poskytnutych plneni, resp. zmensenia
majetku."

Nasledujuci § 20 uvadza: ,V pripadoch uvedenych v § 19 k zabezpeceniu a exekucii
dochddza najprv v ramci majetku dlznika, ktory ma dlh na daniach alebo na prispevkoch
na socidlne zabezpecenie, na ktory sa vztahuje zodpovednost."

Spravny sud si nebol isty, ¢i je tento mechanizmus spoluzodpovednosti v sulade
s pravom EU, preto SDEU predloZil tieto prejudicialne otazky:

1. Je zodpovednost konatela podla bulharského prava v sulade s pravom EU?
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2. Vztahuje sa tato zodpovednost aj na Uroky z omeskania?

3. Vztahuje sa tato zodpovednost aj na iné osoby ako je dlznik a konatel?

SDEU posudzoval sulad zodpovednosti konatela za dlh na DPH najma v suvislosti s
¢lankom 273 smernice Rady 2006/112/ES z 28. novembra 2006 o spolo¢nom systéme
dane z pridanej hodnoty (dalej len ,Smernica 2006/112/ES"), ktory znie: ,Clenské
Staty moézu ulozit iné povinnosti, ktoré povazuju za potrebné na riadny vyber DPH a na
predchddzanie dariovym podvodom, pod podmienkou, Ze splnia poZiadavku rovnakého
zaobchddzania s transakciami uskutocriovanymi na vnutrostdtnej Urovni a s
transakciami uskutocriovanymi medzi clenskymi statmi zdanitelnymi osobami, a pod
podmienkou, Ze tieto povinnosti nepovedy pri obchode medzi clenskymi Statmi k
formalitdm spojenym s prechodom hranic."

Ako spravne SDEU podotkol, tento mechanizmus spoluzodpovednosti nema
trestnopravny charakter a G¢elom skumaného ustanovenia nie je potrestat konatela
za urdité zdanitelné plnenie, pretoze nejde o osobu povinnu platit DPH. Vznika ,iba"
solidarna zodpovednost.

Vyssie uvedeny ¢lanok 273 stanovuje, Ze ¢lenské staty mozu ukladat ajiné povinnosti,
ktoré povazuju za potrebné na zabezpeclenie riadneho vyberu DPH a na
predchadzanie dafiovym podvodom. Je potrebné uviest, Ze prijmy EU sU logicky
tvorené aj prijmami z DPH ¢lenskych statov.

Na Ulely zabezpelenia ochrany finanénych zaujmov EU musia &lenské Stéty
predovsetkym prijat potrebné opatrenia, aby zarucili UCinny a Uplny vyber vlastnych
zdrojov, ktorymi sU prijmy pochadzajuce z uplatnenia jednotnej sadzby na
harmonizovany vymeriavaci zaklad DPH.? Taktiez z¢lanku 2 a 273 Smernica
2006/112/ES, ¢lanku 4 ods. 3 ZEU a ¢lanku 325 ods. 1 ZFEU vyplyva, Ze ¢lenské Staty
sU povinné prijat vsetky legislativne a spravne opatrenia, aby zabezpe(ili, ze splatna
DPH bude na ich prislusnych Uzemiach vyberana v plnej vyske, a aby bojovali proti
podvodom.3

Je zjavné, Ze mechanizmus posudzovany SDEU prave prispieva k lepSiemu vyberu
DPH, ktora bola neuhradena povinnou osobou a prispieva teda aj k naplneniu ucelu
Smernice 2006/112/ES. Na tomto ni¢ meni ani skutocnost, ze spoluzodpovedné
osoby nie suU priamo platiteflom DPH. Neprijatie efektivneho nastroja na vyber DPH
by znamenalo, ze by bola Smernica 2006/112/ES a na jej zaklade prijaté opatrenia
neu¢inné. Zarovert SDEU uz rozhodol, Ze ustanovenie ¢lanku 273 Smernice
2006/112/ES okrem obmedzeni, ktoré stanovuje, nespresiiuje podmienky ani
povinnosti, ktoré mézu clenské Staty stanovit a priznava im teda volnu Uvahu v

2 Rozsudok SDEU C-357/19, Rozsudok SDEU C-379/19, Rozsudok SDEU C-547/19, Rozsudok SDEU C-
811/19
3 Rozsudok SDEU C-101/16
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suvislosti s prostriedkami na dosiahnutie toho, Ze splatna DPH bude na ich uzemi
vyberana v plnej vyske, ako aj na ucely boja proti podvodom.4
SDEU je znamy aplikaciou zasady proporcionality, ktory pouZil aj tento krat. Zasada
proporcionality znameng, ze ¢lenské staty musia v sulade s touto zasadou pouzit také
prostriedky, ktoré okrem toho, ze umoznia Ucinne dosiahnut ciel sledovany
vnutrostatnym pravom, v c¢o najmensej miere zasahuju do cielov a zdasad
stanovenych dotknutou pravnou Upravou Unie. Hoci je legitimne, Ze cielom
¢lenského Statu je ¢o najucinnejSie chranit prava tykajuce sa verejnych financii,
takéto opatrenia nesmu prekrocit rozsah nevyhnutny na dosiahnutie tohto ciela.>
SDEU uZ rozhodol, Ze vnutro$tdtne opatrenia, ktoré vedU ku vzniku systému
spolocnej a nerozdielnej zodpovednosti bez zavinenia, prekracuju ramec toho, o je
nevyhnutné na ochranu prav verejnych financii. Prenesenie zodpovednosti za
zaplatenie DPH na inU osobu nez osobu povinnu platit DPH bez toho, aby sa jej
umoznilo vyhnut sa tejto zodpovednosti predlozenim dokazu o tom, ze sa vobec
nepodielala na konani tejto osoby, sa preto musi povazovat za nezlucitelné so
zasadou proporcionality. Bolo by totiz zjavne neprimerané, aby sa uvedenej osobe
pripisala bezpodmienecna zodpovednost za stratu v dafiovych prijmoch sp6sobenu
spravanim tretich zdanitelnych oséb, na ktoré nema ziadny vplyv.® Je potrebné pri
ulozeni povinnost zaplatit dlhovanu DPH spolo¢ne a nerozdielne zohladnit, ze ina
osoba nez osoba povinna platit dan konala dobromyselne, t.j. prijala vSetky rozumné
opatrenia, ktoré boli v jej moci, a jej UCast na zneuziti alebo podvode je vylucena.”

Vykonany test proporcionality na pravnej uprave Bulharska (§ 19 ods. 2) a teda gro

samotného pravneho posudenia SDEU, je zaloZeny na tychto skutoénostiach:

1. Dotknutym subjektom spoluzodpovednosti je len konatel, resp. Statutarny
organ dlznika;

2. Osoba vbode 1 musi nedobromyselne vykonat platby z majetku pravnickej
osoby, ktoré mozno kvalifikovat ako skrytu vyplatu ziskov alebo dividend, alebo
musi previest vSetok tento majetok alebo jeho cast bezodplatne alebo za cenu,
ktora je vyrazne nizsia ako trhova cena;

3. Musi existovat pric¢inna suvislost medzi nedobromyselnym konanim konatela
a neschopnostou uhradit DPH;

4. Zodpovednosti sa obmedzuje len na sumu, o ktoru je ochudobneny majetok
pravnickej osoby z dévodu konania, ku ktorému doslo pri nedostatku dobre;
viery;

4 Rozsudok SDEU C-566/16
5Rozsudok SDEU C-499/10
® Rozsudok SDEU C-499/10
7Rozsudok SDEU C-4/20
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5. Zodpovednost sa uplatiuje len subsidiarne, ak sa preukaze, Ze dlzné sumy DPH
nemozno vybrat priamo od pravnickej osoby.

Zavedenie takéhoto mechanizmu z uvedenych dévodov nejde nad ramec toho, Co je

nevyhnutné na zabezpecenie riadneho vyberu dane a zamedzenie podvodom. Na to,

aby bolo mozné vybrat dlzny DPH od konatela, musi byt kumulativne splnenych

vSetkych pat podmienok.

Pravna Uprava Bulharska upravuje, ze okrem dane sa vyberaju aj zakonné Uroky.

Vyberanie aj urokov z omeskania, z dovodu, ze splatna dan nie je uhradena v lehote,

spada pod ramec ¢lanku 273 Smernice 2006/112/ES, nakolko nahradza sposobenu

Skodu Statu. Preto Uroky zomeskania motivuju kriadnej Uhrade DPH asu

primeranou sankciou.

Pokial ide o aplikaciu spoluzodpovednosti aj na tretie subjekty, bulharska pravna

Uprava neberie do Uvahy tretie subjekty, ale iba konatela, teda zakon takuto aplikaciu

priamo vylucuje.

Na zaklade uvedeného SDEU konstatoval a rozhodol, Ze:

1. Pravna Uprava spoluzodpovednosti konatela za dlh na DPH je za vysSie
uvedenych podmienok v sulade s pravom EU.

2. Pravna Uprava spoluzodpovednosti v ¢asti Urokov z omeskania je tiez v sulade s
pravom EU.

3. Spoluzodpovednost sa nevztahuje na dalSie subjekty.

Stav slovenskej pravnej upravy

Slovenska pravna Uprava aktualne nedisponuje rovnakym aani obdobnym
institUtom, ktory zabezpeluje spoluzodpovednost konatela za dlh na DPH
obchodnej spolo¢nosti. Je potrebné mat na pamati, ze vykon pdsobnosti
Statutarneho organu obchodnej spolocnosti musi tento Statutarny organ vykonavat
s odbornou starostlivostou a v sulade so zaujmami spoloCnosti a vsetkych jej
spolo¢nikov. Inak zodpoveda za vzniknuty Skodu, samozrejme sohladom na
moznosti liberacie.

Z3akon €. 222/2004 Z. z. 0 dani z pridanej hodnoty (dalejlen ,Zakon €. 222/2004 Z. z.")
sice zavadza spoluzodpovednost za dlh na DPH, avSak pre iné subjekty. Spolo¢nu
a nerozdielnu zodpovednost upravuje § 6 ods. 7 Zakona €. 222/2004 Z.z. pre osobu,
ktorej patri bankovy Uclet oznaleny platitefom dane. Podobne § 48ca Zakona (.
222/2004 Z.z. obsahuje spolocnU a nerozdielnu zodpovednost prevadzkovatela
colného skladu a osoby, ktora spdsobila, ze sa na tovar prestane vztahovat colny
rezim colné uskladnovanie. Obdobne je upravené rucenie za dan v § 6gb Zakona .
222/2004 Z.z. Vymenované ustanovenia vsak nezakladaju adresne zodpovednost
samotného konatela obchodnej spolocnosti.
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Z hladiska nasho pravneho poriadku sme neidentifikovali ziadne ustanovenie alebo
pravny predpis, ktoré by =zabrafovali zavedeniu obdobnej alebo rovnakej
spoluzodpovednosti konatela za dlh obchodnej spolo¢nosti na DPH, ako je tomu
v Bulharsku.

Ako uz sme uz vyssie uviedli, SDEU konstatoval, Ze takato spoluzodpovednost
prispieva kvyberu DPH aspolocne surokmi z omeskania motivuje danovnikov
kriadnej avcasnej Uhrade dani a Statutarne organy ku konaniu sodbornou
starostlivostou.

Je potrebné mat na pamaéti aj eurokonformny vyklad smernic EU a skuto¢nost, Ze
takdto pravna Uprava uz bola posudzovand SDEU ako suladnd so Smernicou
2006/112/ES.

Samozrejme, konkrétna forma a kontury takejto spoluzodpovednosti konatela
pravnej Upravy nie su aktudlne zakonodarcom vobec rozpracované. Prave podoba
spoluzodpovednosti vo forme ako ju upravuje bulharské pravo, sa nam javi byt
vhodnag, pretoze nezaklada priamu spoluzodpovednost konatela, ale ma subsidiarnu
povahu. Tiez kladie déraz na to, ze konanie bolo nedobromyselné, teda u konatela
bol Umysel poskodit dafiovnika — obchodnu spoloc¢nost.

Pokial by takato forma spoluzodpovednosti bola v buducnosti upravena, z nasho
pohladu je vhodné ju zakomponovat do Zakona €. 222/2004 Z. z., aby bola zachovana
koncepcia a prislusnost k danovému pravu a k DPH.

Nad ramec uvedeného nasu pozornost zaujalo ust. § 135a ods. 5 Zakona €. 513/1991
Zb. Obchodny zakonni (dalej len ,,ObZ"), podla ktorého: ,Ndroky spolocnosti na
ndhradu skody voci konatelom méze uplatnit vo svojom mene a na vlastny ucet veritel
spolocnosti, ak nemé6ze uspokojit svoju pohladdvku z majetku spolocnosti. Ustanovenia
odsekov 1 az 3 sa pouziju primerane. Naroky veritelov spolocnosti voci konatelom
nezanikaju, ak sa spolocnost vzdd ndrokov na ndhradu skody alebo s nimi uzatvori
dohodu o urovnani. Ak je na majetok spolocnosti vyhldseny konkurz, uplatriuje ndroky
veritelov spolocnosti voci konatelom sprdvca konkurznej podstaty."

Uvedené ustanovenie podla nasho nazoru umoznuje veritelom, a teda aj pripadnému
spravcovi dane uplatnit si svoju neuhradenu pohladavku priamo u konatela. Zaroven
vSak je pravdou, ze spravca dane vymaha pohladavky prostrednictvom vlastného
danového exekucného konania. AvSak v tomto pripade nebude mozné domahat sa
plnenia od konatela, pretoze nie je dafiovnikom, teda konatel nema dlh na DPH.
Preto sa ndm pouzitie ustanovenia § 135 ObZ zda byt vhodnym nastrojom, ako svojim
sposobom  obist skutoCnost, Ze danové predpisy nerobia konatela
spoluzodpovednym za nedoplatok na DPH v pripade nedobromyselného konania.
Postavenie veritela v stidnom konani bude pomerne komplikované, pretoze musi
jednak preukazovat vznik naroku spolo¢nosti na nahradu skodu voci konatelovi (so
vSetkymi predpokladmi tohto naroku), dalej musi preukazovat existenciu svojej
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pohladavky voci spolocnosti a musi preukazovat nemoznost uspokojenia tejto
pohladavky z majetku spolo¢nosti.?

Zaver

InStitUt zodpovednost konatela za dlh obchodnej spolocnosti na DPH nie je v nasom
pravnom poriadku priamo upraveny. Takato zodpovednost vSak uz bola predmetom
posudenia SDEU v podobe, v akej ho upravuje bulharské pravo. Pokial by véak bola
tato spoluzodpovednost upravena podobne alebo rovnako, podla nasho nazoru by
bola vsulade so slovenskym aeuropskym pravom. Nejde totiz o priamu
zodpovednost ako je tomu pri samotnom dlznikovi — danfovnikovi. Ide
o spoluzodpovednost, ktora nastupuje subsidiarne az v pripade, ak nie je mozné
vymoct dan priamo do danového dlznika. Sucasne napomaha a podporuje riadny
avcasny vyber dani a minimalizuje moznosti danovych podvodov. V suc¢asnosti
mozno zo strany statnych organov uvazovat o pouziti § 135a Obchodného zakonnika,
ako nastroja na vymozenie dlznej DPH od konatela.

Pravna Uprave de lege ferenda, by mala byt znasho pohladu postavend na
nasledujucich pravidlach, resp. zakonnych podmienkach, ktoré by mali byt naplnené,
ak ma dojst k uplatneniu spoluzodpovednosti Statutarneho organu za dlh na DPH:
nedobromyselné konanie, konanie ukracujuce majetok danovnika, pricinna suvislost,
limitacia vysky zodpovednosti andastup zodpovednosti az subsididrne po
neuspesnom pokuse vymoct dan od danovnika na zaklade prislusnych pravnych
predpisov.

Ide o prvky (podmienky), ktoré vyhodnotil SDEU v rozsudku Ca/21 ako podstatné
a ktoré v sthrne nezakladali rozpor s pravom EU, preto by bolo vhodné ich aplikovat
aj do nasho pravneho poriadku. Uvedeny mechanizmus je primeranym nastrojom na
riadny vyber DPH a je v sulade so zasadou proporcionality, nakolko tiez umozruje
Statutarnemu organu, aby sa vyhol spoluzodpovednosti za neuhradenuy DPH, t.j.
nezaklada jeho priamu zodpovednost.
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TOKENIZACIA AKTiV - PREMENA REALNYCH AKTIiV NA
DIGITALNE AKTiVA*

TOKENIZATION OF ASSETS - TRANSFORMATION OF REAL ASSETS INTO
DIGITAL ASSETS

Maro$ Katkovcin?

Abstrakt: Cielom prispevku je analyzovat aktualny fenomén tokenizacie aktiv
pomocou technoldgie distribuovanych zaznamov (DLT) a jeho regulacné a
investi¢né implikacie v prostredi financného trhu Slovenskej republiky, a to aj v
kontexte legislativnych tendencii regulacie kryptoaktiv na Urovni Eurdpskej Unie.

Kldcové slova: tokenizacia, realne aktiva, digitalne aktiva, DLT technoldgia,
nariadenie MiCA

Abstract: The aim of the paper is to analyze the current phenomenon of
tokenization of using distributed ledger technology (DLT) and its regulatory and
investment implications in the financial market of the Slovak Republic. The topic
is also analyzed in the context of legislative tendencies of regulation of crypto
assets in the European Union.

Key words: tokenization, real assets, digital assets, DLT technology, MiCA
regulation

Uvod

Tokenizacia predstavuje proces, ktory vedie k vytvoreniu ,novych" digitalnych aktiv
(tokenov), ktoré okrem dematerializovanej podoby charakterizuje aj to, ze (i) prava
a povinnosti mozu byt zakédované priamo do aktiv a su automaticky vykonavané, (ii)
sU kontrolované cez kryptografické kluce, a (iii) su kompatibilné a volne prevoditelné
v ramci systému, v ktorom boli emitované.3 Kryptoaktiva predstavuju Specificky typ
(podmnozinu) digitalnych aktiv, ktoré suU zalozené natechnickom rieseni
kryptografie atechnologii distribuovany zaznamov (dalejlen ,DLT"). V prostredi

* Prispevok bol spracovany ako vystup v rdmci rieSenia projektu VEGA €. 1/0212/23 s nazvom ,Financné
inovdcie ako determinant sucasnej a anticipovanej requldcie na financnom trhu (vyzvy a rizikd)".

2 Univerzita Komenského v Bratislave, Pravnicka fakulta, Katedra financného prava.

3 ALLEN, Jason G, RAUCHS, Michel, BLADIN, Apolline, BEAR, Keith: Legal and Regulatory
Considerations for Digital Assets. CCAF Publications, 2020. s. 10.
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Eurdpskej Unie (dalej len ,EU") sa pri vydavani kryptoaktiv aplikuje princip
technologickej neutrality, t. j. emitent/vydavatel kryproaktiva sa méze rozhodnut, na
akej technologickej baze bude kryptoaktiva emitovat, pricom absolUtna vacsina
kryptoaktiv je zalozend prave na DLT.4

Tokenizacia aktiv s vyuzitim DLT podla nasho nazoru predstavuje vyznamny milnik
v oblasti investovania na finan¢nom trhu resp. v oblasti fungovania finan¢ného trhu
ako takého, ¢o podporuje aj skutocnost, Ze kryptoaktiva budu v Slovenskej republike
(dalejlen ,SR") predmetom priamo aplikovatelnej azavdaznej pravnej regulacie
prijatej na Urovni EU v podobe nariadenia Eurépskeho parlamentu a Rady (EU)
20231114 z31.5. 2023 otrhoch skryptoaktivami a o zmene nariadeni (EU)
¢.1093/2010 a (EU) ¢&. 1095/2010 a smernic 2013/36/EU a (EU) 2019/1937
(dalej len ,Nariadenie MiCA"), ktoré nadobudne Ucinnost pocnuc diiom 30. 6. 2023.
VyssSie uvedené skutocnosti boli sucasne zakladnou motivaciou pre spracovanie
tohto prispevku, ktorého cielom je priblizit problematiku tokenizacie aktiv,
a to s osobitnym dorazom na tokeny, ktoré su naviazané na realne aktiva (t. j. ktoré
reprezentuju digitalizovanu podobu resp. odvodeninu od realnych aktiv, a to typicky
od nehnutelnosti alebo oficialnych mien), a to v kontexte prijatej regulacie na Urovni
Eurdpskeho Unie (dalejlen ,EU") v podobe Nariadenia MiCA.

Tokenizacia aktiv a token — pojmové vymedzenie

Na Urovni EU, ako aj v $pecifickych narodnych pravnych podmienkach SR, nie je
momentalne proces tokenizacie pravne regulovany, pricom tento stav
predpokladame, ze bude trvat az do Ucinnosti Nariadenia MiCA. Uvedené tvrdenie
zakladdme na tom, ze pokial'bola na Urovni EU prijata priamo aplikovatelna zakladna
pravna Uprava tokenizacie resp. kryptoaktiv a obchodovania snimi, zhladiska
efektivity pravnej regulacie nema zmysel na Urovni jednotlivych ¢lenskych statov
medzicasom prijimat akukolvek novu pravnu regulaciu v tejto oblasti.

Tokenizacia aktiv je sulasne aj predmetom dlhodobého zdujmu na Urovni
Organizacie pre hospodarsku spolupracu a rozvoj (dalej len ,OECD"),> ako v SirSej
odbornej spisbe, ato aj v korelacii s procesom prvotného vydavania tokenov (tzv.
ICO) a corporate governance.®

46.0ECD: Regulatory Approaches to the Tokenisation of Assets. OECD Blockchain Policy Series,
2021.S. 12.

5 Predovsetkym nasledovné spravy OECD: OECD: The Tokenisation of Assets and Potential
Implications for Financial Markets. 2020. 62 s., a OECD: Regulatory Approaches to the Tokenisation
of Assets. OECD Blockchain Policy Series, 2021. 56 s.

® Napriklad $t0dia BLEMUS, Stéphane, GUEGAN, Dominique: Initial Crypto-Asset Offerings (ICOs),
Tokenization and Corporate Governance. Working paper, 2019. 31s.
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Tokenizacia je vo vSeobecnosti vymedzovana ako proces digitalnej premeny

existujuceho realneho aktiva prostrednictvom DLT.” Nasledne tokeny, ktoré

su vysledkom procesu tokenizacie, ktoré vydavatel'vyda, existuju na retazcia nesu so

sebou prava spojené s realnymi aktivami, ktoré reprezentuju, a to ako uchovavatel

hodnoty. Realne aktiva skutocne existuju, priCom ich previazanost na tokeny (t. j.

krytie hodnoty tokenov realnymi aktivami) je zabezpecené tym, ze redlne aktiva su

bud'v Uschove, pripade slUzia ako zaloh v procese tokenizacie.

Koncepcne velmi obdobne ako tokenizacia funguje proces sekuritizacie, ktorého

zakladnym cielom je premenit nelikvidné aktiva na likvidnejsiu formu aktiv — cenné

papiere (napr. v oblasti vydavania krytych dlhopisov, ktoré su kryté pohladavkami

z Uverov zabezpecenymi nehnutelnostami).®

Garcia-Teruel a Simdn-Moreno® vo vseobecnosti z hladiska pravno-ekonomickej

povahy tokenov systematicky tokeny kategorizuju na tieto zakladné typy tokenov:

1. penazné tokeny, ktoré maju sluzit ako prostriedok vymeny a platobny
prostriedok;

2. tokeny cennych papierov, ktoré maju reprezentovat podiely v obchodnych
spolocnostiach ¢i konkrétnych projektoch;

3. uzitkové tokeny, ktoré drzitelovi tokenu umoziuju brat Uzitok ponukany
vydavatelom tokenov;

4. tokeny naviazané na aktiva, ktoré predstavuju prava (vlastnicke prava ci iné
zavazkové prava) vo vztahu k redlnym aktivam.

Tokeny vo svetle Nariadenia MiCA

Nariadenie MiCA pojmovo opustilo v oblasti kryptoaktiv povodne pouzivany pojem
wVvirtudlna mena" a nahradila ho pojmom , kryptoaktivum" resp. ,token™.*
Nariadenie MiCA sa vsak z hladiska rozsahu vecnej pdsobnosti neuplatriuje na vsetky
typy kryptoaktiv. Kryptoaktiva, na ktoré sa Nariadenie MiCA nevztahuje, t. j. ostavaju
aj po prijati Nariadenia MiCA a nadobudnuti jeho Ucinnosti bez explicitnej pravnej
reguldcie, sU bud’jedinecné, nezamenitelné kryptoaktiva s inymi kryptoaktivami (tzv.
NFT),** alebo dalSie kategdrie kryptoaktivvymedzenych v ¢lanku 2 ods. 4. Nariadenia
MiCA.

7 OECD: The Tokenisation of Assets and Potential Implications for Financial Markets. 2020. s. 11.

8 ALLEN, Jason G, RAUCHS, Michel, BLADIN, Apolline, BEAR, Keith: Legal and Regulatory
Considerations for Digital Assets. CCAF Publications, 2020. s. 18.

9 GARCIA-TERUEL, Rosa M., SIMON-MORENO, Héctor: The digital tokenization of property rights. A
comparative perspective. In. Computer Law & Security Review, 41 (2021). s. 2.

*° DAUDRIKH, Yana: The Legal Status of Crypto-Asset Issuers in the Light of the Proposed MICA
Regulation. In: Legal Issues in the Digital Age, Volume 3, No. 2, 2022. 5. 53.

2 Clanok 2 ods. 3. Nariadenia MiCA.
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Kryptoaktiva resp. tokeny, ktoré su predmetom pravnej regulacie vzmysle

Nariadenia MiCA, sa v ramci Nariadenia MiCA delia na nasledovné tri podkategorie:

1. Uzitkové tokeny, ktoré predstavuju druh kryptoaktiva urcené len na
poskytovanie pristupu k tovaru alebo sluzbe, ktoré poskytuje emitent Uzitkovych
tokenov;*?

2. tokeny naviazané na aktiva, ktoré predstavuju druh kryptoaktiva, ktory nie je
tokenom elektronickych penazi a su¢asne ma za ciel zachovat stabilnu hodnotu
tym, ze odkazuje na inU hodnotu alebo pravo alebo ich kombinaciu vratane jednej
alebo viacerych oficialnych mien;*3

3. tokeny elektronickych penazi, ktoré predstavuju druh kryptoaktiva, ktorého
UcCelom je zachovavat stabilny hodnotu naviazanim na hodnotu jednej oficialnej
meny.*

Nariadenie MiCA teda predstavuje len parcidlnu pravnu regulaciu kryptoaktiv, no na

druhej strane je zvolena forma pravnej regulacie kryptoaktiv determinovana

dynamickym vyvojom vtejto oblasti, ako ajskutocnostou, ze niektoré typy
kryptoaktiv z hladiska ich rozsirenia i principu fungovania atechnického
vybudovania vsucasnej situacii nie je nevyhnutné pravne regulovat vrozsahu

a sposobom, ako je Nariadenie MiCA. Vo vztahu k tokenom, ktoré reprezentuju

realne aktiva, t. j. tokeny naviazané na aktiva resp. tokeny elektronickych penazi, sa

nam pravna Uprava v Nariadeni MiCA javi ako dostatocna a komplexna.

Zaver

Proces tokenizacie a jej vysledky — tokeny resp. kryptoaktiva, momentalne nie su
predmetom komplexnej pravnej regulacie na Urovni EU resp. SR. Uvedené sa zmeni
az s ucinnostou Nariadenia MiCa od 30. 6. 2024, ktoré sice predstavuje parcialnu, no
podla nasho nazoru vo vztahu ktokenom, ktoré sU priamo naviazané na realne
aktiva, dostatocnu, pravnu regulaciu.

Su¢asne mame za to, ze forma pravnej regulécie (priamo uplatnitelné nariadenie EU
v celom jeho rozsahu bez potreby akejkolvek implementacie do narodnych pravnych
poriadkov ¢lenskych $tatov EU), ktora bola v pripade Nariadenia MiCA zvolen, je
vtejto oblasti financného trhu vhodnejsia forma pravnej regulacie ako napr.
smernicova pravna Uprava na Urovni EU ¢i ponechanie pravnej reguldcie vyluéne na
¢lenské staty, nakolko by tym vznikalo vyznamné riziko vzniku requlatornej arbitrazi
medzi jednotlivymi ¢lenskych $tatmi EU v oblasti pravnej requlacii kryptoaktiv, ¢o by
sucasne malo dopad na jej efektivitu (t. j. fakticky by doslo k zachovaniu su¢asného
stavu v oblasti pravnej requlacie kryptoaktiv).

2 | egalna definicia uzitkového tokenu podla ¢lanku 3 ods. g. Nariadenia MiCA.
3 Legalna definicia tokenu naviazaného na aktiva podla ¢lanku 3 ods. 6. Nariadenia MiCA.
*+ Legalna definicia tokenu elektronickych penazi podla ¢lanku 3 ods. 7. Nariadenia MiCA.
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Rizikom, ktoré pravna regulacia akejkolvek financnejinovacie prinasa, je skutocnost,
ze dynamicky rozvijajuca sa inovativna oblast podnikania na finanénom trhu, akou je
aj oblast kryptoaktiv, zvlast v pripade, ak ucinnost pravnej regulacie je odlozena
o cca. jeden rok od jej prijatia, moze byt uz v momente jej U¢innosti neefektivna ci
neaktualna. Z uvedeného dovodu bude mozné relevantny zaver o dostatocnosti
pravnej regulacie kryptoaktiv a osobitne tokenov priamo naviazanych na redlne
aktiva formulovat az v ¢ase Uc¢innosti Nariadenia MiCA, a to vzhladom na potencialne
zmeny ekonomickej reality v oblasti trhov s kryptoaktivami do 30. 6. 2024, ktoré je
mozné legitimne ocakavat.
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Sekcia obchodného prava

sucasny pohlad na vyhody a nevyhody
jednotlivych pravnych foriem
obchodnych spolo¢nosti



KOMPARACIA ASPEKTOV SUKROMNOPRAVNEJ
ZODPOVEDNOSTI OSOB KONAJUCICH V MENE SPOLOCNOSTI
S RUCENIM OBMEDZENYM A VEREJNEJ OBCHODNEJ
SPOLOCNOSTI

COMPARISON OF PRIVATE LAW LIABILITY ASPECTS OF PERSONS ACTING
ON BEHALF OF A LIMITED LIABILITY COMPANY AND A GENERAL
PARTNERSHIP

Peter Sikulinec*

Abstrakt: Problematika zodpovednosti oséb konajucich v mene obchodnych
spolocnosti je neoddelitelne spata so zakonom normovanou existenciou a
rozsahom rucitelského zavazku spolocnikov a ich vkladovou povinnostou. Prave
obmedzené rucenie spolo¢nikov a relativne nizka vyska vkladu do zakladného
imania predurcuje spolocnost s ru¢enim obmedzenym byt najfrekventovanejsie
volenou pravnou formou. Na druhej strane stoji verejna obchodna spoloc¢nost, sice
bez vkladovej povinnosti, avsak s neobmedzenym rucenim jej spolocnikov za
zavazky spolocnosti. Predmetom komparacie je preto najma poukazanie na
osobitosti rucenia s ohladom na jeho akcesorickU a subsididarnu povahu a
zodpovednosti vyplyvajucej z obchodného vedenia a konania voci tretim osobam.
Zrejmé diferencie tychto druhov obchodnych spolocnosti maju viaceré
zodpovednostné dosahy v pravnej praxi, pricom ich identifikaciou mozno dospiet
k efektivnejSiemu rozhodovaniu zakladatelov pri zvoleni vhodnej pravnej formy.
Cielom prispevku je prostrednictvom komparacie poukazat na jednotlivé vyhody
a nevyhody pravnych foriem vybranych spolo¢nosti vo vztahu k institUtu
zodpovednosti 0s6b konajucich vich mene.

Kldcoveé slova: zodpovednost, Statutarny organ, spolocnik, spolo¢nost s ru¢enim
obmedzenym, verejna obchodna spolo¢nost

Abstract: The issue of liability of persons acting on behalf of a company is
inherently linked to the existence and scope of the shareholders' liability and their
obligation to contribute to the company's registered capital. Limited liability of
shareholders and relatively low amount of capital contribution predestines the

* Univerzita Komenského v Bratislave, Pravnicka fakulta
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limited liability company to be the most frequently chosen legal form. On the
other hand, there is the general partnership, in which shareholders has no
obligation to contribute to the company’s capital, but have unlimited liability for
the company's obligations. Therefore, the main object of the comparison is to
highlight the specific features of liability with regard to its accessory and
subsidiary nature and the liability arising from commercial management and
conduct vis-a-vis third parties. The obvious differences between these types of
company have several liability implications in legal practice, the identification of
which may lead to more effective decision-making by the founders when choosing
the appropriate legal form. The aim of the paper is to highlight, through a
comparison, the individual advantages and disadvantages of the legal forms of the
selected companies in relation to the institute of liability of persons acting on their
behalf.

Key words: liability, statutory body, shareholder, limited liability company,
general partnership

Uvod

Zvazenie zodpovednostnych aspektov podnikania vramci jednotlivych druhov
obchodnych spolo¢nosti nepochybne predstavuje jednu zimanentnych sucasti
procesu rozhodovania zakladatelov ozvoleni vhodnej pravnej formy. Napriek
vyrazne kontrakénej povahe verejnej obchodnej spolocnosti a vysokej miere
dispozitivnosti v ramci Upravy vzajomnych prav a povinnosti spolocnikov, strohej
kogentnej pravnej uprave zakona €. 513/1991 Zb. Obchodny zakonnik (dalej len
».Obchodny zakonnik") i neexistencie obligatornej vkladovej povinnosti, nie je
uvedena pravna forma v prostredi Slovenskej republiky zakladatelmi preferovana.
Zrejme primarnym cielom spolo¢nikov a Statutarnych organov vo vztahu k otazke ich
zodpovednosti je zamedzenie prieniku negativnych nasledkov podnikatelského
rizika do sféry ich sukromného vlastnictva ako fyzickych oséb. Rozhodujucim prvkom
a zaroven diferencia¢nym znakom vo vztahu k spoloc¢nosti s ru¢enim obmedzenym
sU vtomto smere najma absencia zakladnych zakonnych povinnosti kladenych na
spolo¢nikov — Statutarnych organov v.o.s, zdkonom normovany rucitelsky zavazok
spolo¢nikov a jeho rozsah. Rucenie spolocnikov celym svojim majetkom za zavazky
spolocnosti tak substituuje neexistenciu kapitalovej Ucasti spolocnikov, pricom
zakonodarca posiliuje pravnu istotu veritefov verejnej obchodnej spolocnosti
poziadavkou na minimalnu personalu Ucast spolocnikov spolocnosti a solidaritou ich
rucenia.
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Vykon p6sobnosti Statutarneho organu porovnavanych pravnych foriem spolo¢nosti
zahria okrem konania voci tretim osobam aj rozhodovanie o obchodnom vedeni?
(day-to-day business)’. Pojem obchodné vedenie nie je legalne definovany,
s ohladom na rozhodovaciu prax* a doktrinalne vymedzenie ho mozno vymedzit ako
»vnutornu pbésobnost spolocnosti, v ramci ktorej sa kreuje jej vola, ktord sa ndsledne
pretavuje do pravnych ukonov vykondvanych konatelmi spolocnosti ako Statutarnymi
organmi alebo inymi osobami, ktoré konaju v mene spolocnosti na zaklade zdkonného
alebo zmluvného splnomocnenia."s Statutarny organ zarover vykonava aj Specifické
ukony, ktoré nemozno zahrnut pod vyssie uvedené kategorie, ide najma o zvolavanie
mimoriadneho zhromazdenia.

Nakolko spolocnici verejnej obchodnej spolo¢nosti su ex lege opravneni aj na
obchodné vedenie a konanie vodi tretim osobam, komparacia poukazuje na rozdiely
zodpovednosti Statutarnych organov, resp. ich clenov v spolo¢nosti s ruéenim
obmedzenym a spolo¢nikov verejnej obchodnej spolocnosti.

KedZe aplika¢né presahy zodpovednostnych aspektov konania v mene dotknutych
spolo¢nosti mozno badat na viacerych Urovniach, prispevok je systematicky
rozcleneny na dve zakladné Casti, v ktorych su predmetné instituty s ohladom na ich
legislativne zakotvenie, doktrinalne vymedzenie, rozhodovaciu prax sudov
a aplikacnU prax porovnané. Primarne je pozornost venovana institUtu nahrady
Skody sposobenej v désledku konania Statutarneho organu alebo jeho ¢lena.
Vprvom rade je pozornost venovana zodpovednostnym aspektom konania
Statutarnych organov komparovanych pravnych foriem, ktoré su nasledne skimané
v kontexte rucenia spoloc¢nikov za zavazky spoloc¢nosti. Napriek tomu, Ze naroky zo
zodpovednosti za Skodu sposobenu Statutarnym organom a naroky zo zakonného
ruCenia spolocnikov nepochybne vyplyvaju z dvoch samostatnych pravnych

2§13 0ds. 1, §133 0ds. 1, 2, § 81 0ds. 1 a § 85 Obchodného zdkonnika

3 Vo vztahu k vymedzeniu posobnosti konatela mozno hovorit aj tzv. osobitnej pdsobnosti, ktora
zahfia napriklad opravnenie zvolat valné zhromazdenie, pricom uvedeny okruh opravneni mozno
subsumovat pod negativne vymedzenie obchodného vedenia, pri¢om ide o Cinnosti, ktoré konatel
vykonava vo vztahu ku spolocnikom ¢i orgdnom spoloc¢nosti, napr. zvolanie valného zhromazdenia,
oznamenie o naslednom prijati uznesenia valného zhromazdenia, vedenie zoznamu spolo¢nikov a
pod., lebo tieto Cinnosti sa nedotykaju kazdodennej podnikatelskej ¢innosti spolocnosti a smeruju k
vykonu prav spolo¢nikov.

4 Podla rozhodnutia NSSR, spis. zn. 1Sza/27/2015: ,Pod pojmom obchodné vedenie pritom treba
rozumiet rozhodovanie akéhokolvek druhu o veciach konkrétnej spolocnosti, okrem vystupovania
navonok v postaveni Statutdrneho orgdnu. Jednd sa o rozhodovanie o vsetkych otazkach organizacného
charakteru, o technickych otdzkach, veciach vnutornej prevadzky, vedeni uctovnictva, obchodnej taktike,
priprave obchodnych zmlov ¢&i persondlnej politike spolocnosti."

5 BARKOCI, Stanislav, BLAHA, Marian, GRAMBLICKOVA, Barbora. In: PATAKYOVA, Méaria a kol.
Obchodny zakonnik. 1. vydanie. Bratislava: C. H. Beck, 2022, s. 663. Obdobne aj: MAMOJKA, M. a kol.
Obchodné pravo | — vseobecna cast, sutazné pravo, pravo obchodnych spoloénosti a druzstva.
Bratislava : C. H. Beck, 2021, s. 832.
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zakladov, autor v ¢lanku priblizuje tieto instituty s ohladom na Specifické postavenie
Statutarneho organu vo verejnej obchodnej spolo¢nosti, ktory je zaroven obligatorne
spolo¢nikom spoloCnosti s neobmedzenym rucenim veriteflom za zavazky
spolocnosti.

Zodpovednostné aspekty konania Statutarnych organov sohladom na ich
posobnost

Predovsetkym je potrebné uviest, Ze pri poruseni obligacnych povinnosti, vzniku
Skody ¢i vzniku iného zavazkovo-pravneho vztahu zprotipravneho uUkonu
komparovanych spolo¢nosti je zodpovednostnym subjektom, ateda pasivne
legitimovanym subjektom priamo spolocnost. Z tohto dévodu je veritel opravneny
uplatnit svoj pravny narok priamo vodi Statutarnemu organu len za splnenia
podmienok upravenych v § 135a ods. 5 Obchodného zakonnika, ktory je priblizeny
dalej v prispevku.

Zodpovednost ako sekundarna pravna povinnost vznika Statutarnemu organu pri
poruseni primarnej pravnej povinnosti. Primarna pravna povinnost moze
Statutarnemu organu vyplyvat ex contractu (najmé zo zmluvy o vykone funkcie
konatela, mandatnej zmluvy alebo inominatnej zmluvy) alebo ex delicto
(mimozavazkova zodpovednost).® Zodpovednost o0séb konajicich v mene
komparovanych spolo¢nosti mozno v nadvaznosti na uvedené delit na dve zakladné
urovne:

a) internd, zahfnajuca zodpovednost vodi spolo¢nosti a jej spolo¢nikom;

b) externd, smerujuca voci veritelom spolocnosti a tretim osobam.

Napriek tomu, ze uvedené Clenenie je v pravnej doktrine primarne uvadzané vo
vztahu kzodpovednosti samotnych spolocnosti?, pre Uclely kategorizacie
zodpovednostnych nasledkov autor pristUpil k uvedenému ¢leneniu aj vo vztahu
k zodpovednosti Statutarnych organov.® Pozornost je venovana zodpovednosti
Statutarnych organov za Skodu sposobenu pri vykone ich funkcie, nakolko
komparacia zodpovednostnych aspektov konania Statutarnych organov danych

® MAMOJKA, M. akol. Obchodné pravo | — vieobecna ¢ast, sUtazné pravo, pravo obchodnych
spolocnosti a druzstva. Bratislava : C. H. Beck, 2021, s. 505.

7 Porovnaj: MITTERPACHOVA, J. Zodpovednost za $kodu v obchodnom prave. Bratislava : Wolters
Kluwer, 2015, s. 138.

8 Alternativnu kategorizaciu zodpovednosti Statutarnych orgénov uvadza Vitek nasledovne:

»a) zodpovednost Statutdrneho orgdnu voci spolocnosti (ktord zahfria zodpovednost funkcnd,
zodpovednost za Skodu, zodpovednost za poruSenie a zakazu konkurencie),

b) zodpovednost clena statutdrneho organu voci spolocnikov, resp. akciondrom,

¢) zodpovednost clena Statutdrneho organu voci tretim osobdm."

(In: VITEK, J. Odpovédnost statutarnich organG obchodnich spole¢nosti. Praha : Wolter Kluwer, 2012,
S.103)
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spoloCnosti na zaklade iného zakonného alebo zmluvného zastUpenia, pripadne
konania prokuristu nema vzhladom na obdobny rezim pre Ucely tohto prispevku hlbsi
prakticky vyznam.

Generalnou klauzulou institutu nahrady Skody pre obchodnopravne zavazkové
vztahy je ust. § 373 Obchodného zakonnika$, pricom predmetna Uprava sa pouzije aj
na zodpovednost za Skodu sposobenu porusenim povinnosti ustanovenych priamo
Obchodnym zakonnikom. Obchodny zakonnik a prislusné leges speciales nasledne
ukladaju jednotlivym Statutarnym organom osobitné povinnosti, ktorych
nedodrzanie moze rezultovat vo vzniku Skody spoloc¢nosti, pripadne tretim osobam.
Povinnost nahrady Skody Statutarnymi organmi jednotlivych druhov obchodnych
spolocnosti je tak do istej miery ovplyvnena rozsahom im zakonom stanovenych
povinnosti.

Povinnosti konatela s.r.o.

Elementarnymi fiduciarnymi povinnostami konatela su:

a) povinnost konat s odbornou starostlivostou (profesionalita),

b) povinnost nekonat v rozpore so zaujmami spolocnosti a spolocnikov (lojalita).
Okrem predmetnych zakladnych povinnosti prislusné pravne predpisy stanovuju
konatelovi Siroky diapazdén osobitnych zakonnych povinnosti. Prikladom mozno
spomenut povinnosti vyplyvajuce z Obchodného zakonnika: zakazu vratenia vkladu
(§ 67j), povinnost zvolat valné zhromazdenie (§ 128), povinnost predlozit valnému
zhromazdeniu individudlne Uctovné zavierky ( § 135 ods. 2), zakaz konkurencie (§ 136)
a tiez vyplyvajuca zo zakona €. 7/2005 Z. z. Zakon o konkurze a restrukturalizacii a o
zmene a doplneni niektorych zakonov (dalej len ,ZKR"): podat navrh na vyhlasenie
konkurzu (§ 3 ods. 3).

Ad a) Odborna starostlivost

Povinnost profesionality nachadzame normativne ukotveny v § 135a ods. 1
Obchodného zakonnika, ktorého ustanovenie uklada konatelovi povinnost konat
s odbornou starostlivostou. Odbornu starostlivost zakon legalne nedefinuje, avsak

9§ 757 Obchodného zakonnika

*° Pre porovnanie, akademicky modelovy zakon zékon o spolo¢nostiach EMCA (z angl. ,European
Model Company Act") v ¢lanku 10.01 odsek 1 stanovuje relativne strohU generalnu klauzulu
nasledovne: ,Riaditel je povinny voci spolocnosti vykonavat funkcie v stlade s jeho povinnostami a v
sulade s tymto zdkonom a spolocenskou zmluvou." Predmetné ustanovenie je vSak dalej precizované
zakonnymi podmienkami podnikatelského Usudku, v zmysle ktorych riaditel splni povinnost
starostlivosti ak:

(i) nie je zainteresovany v predmete obchodného Usudku;

(i) je informovany v suUvislosti s predmetom obchodného Usudku v rozsahu, ktory riaditel alebo
konatel odovodnene povazuje za primerany okolnostiam;
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demonstrativnym sposobom exemplifikuje obsah tohto pojmu, ked stanovuje
povinnost konatelov ,zaobstarat si a pri rozhodovani zohladnit vsetky dostupné
informdcie tykajuce sa predmetu rozhodnutia, zachovavat mlcanlivost o dbvernych
informdcidch a skutocCnostiach, ktorych prezradenie tretim osobdm by mohlo
spolocnosti spdsobit skodu alebo ohrozit jej zdujmy alebo zaujmy jej spolocnikov." Na
naplnenie poziadavky konania s odbornou starostlivostou sa preto ,vyZaduje, aby
konatel' pri svojom rozhodovani zaobstaral a zohladnil vsetky objektivne mozné a
dostupné informdcie tykajuce sa predmetu rozhodnutia, ktoré mézu ovplyvnit jeho
rozhodnutie pri vykondvani jeho pésobnosti.**". Odbornost sa vztahuje na schopnost
rozhodovania so znalostou veci, v celej zlozitosti problematiky podnikania
spolo¢nosti. Odbornost zahria aj vytvorenie zodpovedajucej informacnej sUstavy
spolocnosti v zaujme ziskavania vSetkych informacii relevantnych vo vztahu k
predmetu rozhodovania.**> Legalne definicie pojmu odborna starostlivost,
dopadajuce na prislusnu Specifickl zakonnu Upravu, sa nachadzaju v osobitnych
pravnych predpisoch.?3

Pre Uplnost vykladu je potrebné uviest, ze existuje doktrinalny diskurz o zhodnosti
pojmov ,odborna starostlivost" pri konani konatelov s.r.o. a ,nalezita starostlivost®,
ktorej dodrziavanie je normované vo vztahu kclenom predstavenstva akciovej
spolocnosti. Podstatou diskrepancie v gramatickom vyjadreni predmetnych
povinnosti je nezahrnutie povinnosti lojality do pojmu odborna starostlivost
konatelov v § 135a Obchodného zakonnika tak, ako to stanovuje § 194 ods. 5 prva
veta. Napriek tomu, ze Obchodny zakonnik nepouziva rovnaky suhrnny pojem sa
autor s prihliadnutim  na principialne zhodny vypocet povinnosti tychto institUtov
(t. j. povinnost starostlivosti a lojality) priklana k zaveru o obsahovej zhodnosti
pojmov ,odborna starostlivost" a ,nalezita starostlivost™.

Odbornu starostlivost je potrebné chapat extenzivne, a vztahuje sa aj na pripady
delegacie obchodného vedenia na iny subjekt. V praxi ide ¢asto o presun povinnosti
konatela zabezpecit riadne vedenie predpisanej evidencie a U¢tovnictva spolo¢nosti
na externé subjekty (napr. U¢tovné spoloc¢nosti), pripadne zverenie urcitych oblasti
day-to-day business spolocnosti do ruk manazérom spolocnosti ainym
zamestnancom. V pripade vzniku skody subjektom na ktorého bola ¢ast obchodného
vedenia delegovana je na vylucenie zodpovednosti konatela potrebné, aby preukazal
konanie sodbornou starostlivostou pri riadnom vybere tejto osoby. Ak tuto
skutocnost v sulade so zakonnymi podmienkami preukaze, spolocnosti nebude

(iii) je racionalne presvedceny, Zze obchodny Usudok je v najlepSom zaujme spolocnosti.

1 BARKOCI, Stanislav, BLAHA, Marian, GRAMBLICKOVA, Barbora. In: PATAKYOVA, Maria a kol.
Obchodny zakonnik. 1. vydanie. Bratislava: C. H. Beck, 2022, s. 674.

2 Rozsudok NSSR, spis. zn. 1 Obo/16/2008

3 Napr. § 7 ZKR alebo § 2 pism. u) zdkona ¢. 250/2007 Z. z. Zakon o ochrane spotrebitela a o zmene
zakona Slovenskej narodnej rady €. 372/1990 Zb. o priestupkoch v zneni neskorsich predpisov
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prisluchat vecna legitimacia na uplatnenie nahrady Skody voci konatelovi a pripadnu
Skodu vodi tretim osobam bude znasat sama.

Ad b) Lojalita

Povinnost lojality je upravena v § 135a ods. 1 Obchodného zakonnika, pricom kladie
na konatelov poziadavku konat v sulade so zaujmami spolocnosti a vSetkych jej
spolocnikov. Lojalita zahfia aj ,povinnost zachovdvania mlcanlivosti o dévernych
informdcidch a skutocnostiach, ktorych prezradenie by mohlo spésobit’ spolocnosti
Skodu alebo ohrozit' jej zaujmy alebo zaujmy jej spolocnikov akciondrov, ako aj
povinnost...neuprednostriovat zdujmy tretich 0s6b."** V zmysle uvedeného sa od
Statutarnych organov ,vyzaduje, aby sa plne odovzdali v prospech zdujmu obchodnej
spolocnosti, jej spolocnikov a aby nepresadzovali svoje vlastné osobné zdujmy"*s.
Konatel'je v prvom rade povinny vykonavat svoju funkciu spdsobom, ktorym napitia
ucel zalozenia spolocnosti, v prevaznej vacsine pripadov dosiahnutie zisku, ato
s ohladom na zaujmy spolocnosti. Faktické i pravne Ukony konatela prieciace sa
tomuto UCelu mOZu eventudlne predstavovat zaklad pre uplatnenie naroku na
nahradu skody. V praxi hovorime napriklad o ukonceni zmluvy s inym subjektom bez
primeraného dévodu, ktorej pInenie predstavovalo pre spolo¢nost hospodarsky zisk,
uzatvorenie zmluvy v prospech dotknutého konatela, na zdklade ktorej nie je
spolo¢nosti poskytnuta adekvatna protihodnota, dohoda konatela so spolo¢nikom,
znevyhodnujuca pravne postavenie iného spolocnika a podobne. A priori nemozno
vylUcit pravo konatela na uzatvorenie zmluvy so sebou ako fyzickou osobou a so
spoloc¢nostou. Na druhej strane je potrebné skumat, ¢i okolnosti uzatvorenia zmluvy
a jej obsah sleduju zaujmy spoloc¢nosti, nie zaujmy konatela.

Konatel je zaroven povinny vykonavat ukony v sulade s pokynmi spolo¢nikov
spoloCnosti, neprieCiacimi sa zakonu, ktoré su pre konatela zavazné. V pripade
dodrzania pokynov spoloc¢nikov, ktoré nie sU vsulade s predstavami konatelov
o obchodnom vedeni alebo o zaujmoch spolocnosti a jednotlivych spolocnikov, nie je
mozné uvazovat o poruseni povinnosti profesionality a lojality zo strany konatelov.®

Pravne nasledky konania v rozpore s povinnostou profesionality a lojality

V rdmci horeuvedenych suvislosti je ziadUce poukazat na hroziace nasledky konania
Statutarneho organu vnesulade sjeho povinnostami, ato v podobe neplatnosti

*4 Rozsudok NSSR, spis. zn. 1 Obo/16/2008 v nadvaznosti na § 56a Obchodného zakonnika

s LUKACKA, P. Kategéria zodpovednosti a zodpovedné podnikanie v pravnom prostredi Slovenskej
republiky v kontexte vykonu funkcie Statutarneho orgdnu spolocnosti s rucenim obmedzenym.
Bratislava : Wolters Kluwers. r. 0., 2019, s. 58. ISBN: 978-80-571-0080-5.

4. DURACINSKA, J. Povinnost lojality (fiducidrne povinnosti) spolognikov kapitalovych
spolocnosti. Bratislava : Wolters Kluwer s. r. 0., 2020, s. 123. ISBN: 978-80-571-0224-3.
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pravneho Ukonu, nahrady Skody a nepozivania pravnej ochrany vykonu prava podla
§ 265 Obchodného zakonnika.

V prvom rade je potrebné skumat rozpor pravneho Ukonu spolo¢nosti, v mene ktorej
Statutarny organ kona, sdobrymi mravmi podla § 39 zdkona ¢&. 40/1964 Zb.
Obdiansky zakonnik v platnom zneni (dalej len ,Ob¢iansky zakonnik" alebo ,0Z").
Subsidiarna aplikacia obcianskopravnej Upravy o neplatnosti pravneho uUkonu je
mozna¥, avsak podmienena nemoznostou aplikacie prisluSnych ustanoveni
Obchodného zdkonnika, resp. ak na situaciu nedopada Cciastkova Uprava
Obchodného zdkonnika®. Pri strete zdujmov konatela aspolo¢nosti je preto
nevyhnutné vopred ustalit, ¢i sa vobec jednd o rozpor zaujmov a ak ano, ¢i rozpor
zaujmov vdanom pripade upravuje obchodnopravna Uprava. Ako konstatuje
Najvyssi sud Slovenskej republiky v uzneseni zo dna 30.06.2010, spis. zn. 4 Cdo
177/2009: ,Len ak vysledkom tohto skumania bude zdver, ze pravna Uprava
Obchodného zdkonnika na koliziu zdujmov obchodnej spolocnosti a jej statutarneho
organu na konkrétnu situdciv nedopadd, bude prichddzat do Uvahy analogické pouZitie
§ 22 ods. 2 Obcianskeho zakonnika."

Pokial'ide o stret zaujmov medzi konatelom a spolo¢nostou, na tuto situaciu dopada
Uprava § 135a ods. 1 Obchodného zakonnika, ktora stanovuje Statutarnym organom
povinnost lojality. Pravny nasledok nedodrzania tejto povinnosti spociva vo vzniku
povinnosti nahradit spolo¢nosti skodu vsulade s§ 135a ods. 2 Obchodného
zakonnika. Napriek uvedenému moze pravny ukon vykazovat neplatnost podla § 39
Obdianskeho zakonnika. Ak sud vyslovi, ze pravny Ukon nereSpektuje zaujmy
spoloCnosti v intenzite, ktora zakladd rozpor pravneho Ukonu s dobrymi mravmi,
pravny ukon bude neplatny podla § 39 Obcianskeho zakonnika.

Osobitnou situaciou je otazka vykonu prava vrozpore so zasadami poctivého
obchodného styku podla § 265 Obchodné zakonnika. Poctivy obchodny styk nie je
legislativne ani doktrinalne vymedzeny, pojem vsak predstavuje Sirsiu kategoriu ako
dobré mravy a mozno ho charakterizovat ako , uceleny subor zasad sprdvania, ktorych
dodrziavanie v obchodnom styku tento styk kvalifikuje ako poctivy".*® Preukazanie
rozporu vykonu prava s poctivym obchodnym stykom nema za nasledok neplatnost
pravneho Ukonu spolo¢nosti, vykon prava vSak nebude pozivat pravnu ochranu
sudom. Ak mal vykon prava spolocnostou v rozpore s § 265 Obchodného zakonnika
zaklad v poruseni povinnosti lojality alebo profesionality, spolocnost je opravnena

7 GYARFAS, Juraj. § 39 [Neplatnost pravneho Ukonu pre rozpor so zédkonom alebo jeho obchadzanie
alebo pre rozpor s dobrymi mravmi]. In: STEVCEK, Marek, DULAK, Anton, BAJANKOVA, Jana, FECIK,
Marian, SEDLACKO, Frantisek, TOMASOVIC, Marek a kol. Ob¢iansky zakonnik I. 2. vydani. Praha: C.
H. Beck, 2019, s. 295, marg. ¢. 15.

8 § 267 Obchodného zakonnika

9 OVECKOVA, 0. a kol. Obchodny zakonnik. Velky komentar. Zvazok Il. Bratislava : Wolters Kluwer
s.r.0., 2017, s.78. ISBN: 978-80-8168-573-6.
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domahat sa nahrady Skody voci Statutarnemu organu. Ak vsak sud dospeje zavery,
Ze pravny Ukon je v rozpore s dobrymi mravmi, a teda neplatny, skimanie vykonu
prava vrozpore so zasadami poctivého obchodného styku je bez pravneho
vyznamu.2® Neplatnost pravneho Ukonu sucasne neumoznuje uplatnenie narokov zo
zodpovednosti konatela za skodu spdsobeny porusenim povinnosti profesionality
a lojality, kedze tieto naroky prichadzaju do Uvahy len pri platnom pravnom Ukone
(rozsudok Krajského sudu Banskda Bystrica zo dna 31.01.2019, spis. zn.
43CoPv/8/2018).

Uplatiovanie naroku na nahradu skody

Obchodny zakonnik v § 135a ods. 2 normuje solidarnu zodpovednost za Skodu
sposobenu porusenim povinnosti pri vykone svojej pésobnosti, ak Skoda vznikla
spolo¢nym konanim konatelov. Procesny Uspech opravneného subjektu tak zavisi od
unesenia dokazného bremena o existencii dovodov liberacie zo strany konatela,
ktory Skodlivy nasledok nesposobil.

Ako bolo uz uvedené vyssie, Uspesné uplatnenie naroku na nahradu Skody vodi
konatelom prinalezi spoloc¢nosti, spoloCnikovi alebo tretej osobe (veritelovi
spolo¢nosti). Spoloc¢nost uplatiuje narok na nahradu skody?* najma v pripadoch
zodpovednosti za vykon funkcie konatela vo vztahu k valnému zhromazdeniu, resp.
samotnej spolocnosti.?* V praxi pdjde predovsetkym o pripady tzv. tunelovania
spoloc¢nosti, kedy konatel v rozpore s odbornou starostlivostou, resp. povinnostou
lojality bez primeranej hospodarskej kauzy znizuje majetok spolocnosti (napr.
konanie vrozpore suznesenim valného zhromazdenia, uzatvorenie zmluvy
o prevode vlastnictva k hnutelnému alebo nehnutelnému majetku spolo¢nosti
Statutarnym organom opravnenym konat samostatne na seba ako fyzicku osobu za
symbolicku protihodnotu).

Uplatnenie naroku na nahradu Skody voci konatelovi zo strany spolocnika je
predpokladané najma v pripade vykonania Ukonu konatelov v rozpore so zaujmom
iného spolocnika, alebo ostatnych spolocnikov, v ¢oho dosledku im vznikne Skoda
(napr. nespravne vypracovanie a predlozenie navrhu na rozdelenie zisku alebo
Uhradu strat, opomenutie pozvat spolocnika na zasadnutie valného zhromazdenia
a pod.).

Pravo veritela uplatnit vo svojom mene a na vlastny U¢et narok na ndhradu skody voci
konatelovi vyplyva z § 135a ods. 5 Obchodné zakonnika, je vSak viazané na splnenie

20 Tamtiez, s. 82.

2V zmysle § 261 ods. 6 pism. a) ide o tzv. absolUtne obchody, subsididrna posobnost OZ ale nie je
Uplne vylucena (vid vyklad o neplatnosti pravnych Ukonov konatela)

22 MITTERPACHOVA, J. Zodpovednost za $kodu v obchodnom prave. Bratislava : Wolters Kluwer,
2015, S. 140.
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podmienky nemoznosti uspokojit svoju pohladavku z majetku spolo¢nosti. Pdjde

najmad o judikované pohladavky, ktorych nuteny vykon nie je sohladom na

nedostatocnost, resp. neexistenciu disponibilného majetku spolocnosti mozny.

Naplnenie hypotézy uvedeného ustanovenia tak dava veritelom efektivny

zodpovednostny mechanizmus na uspokojenie vlastnych narokov priamo z majetku

konatela. V tomto smere je ziadUce zdbraznit, ze narok na nahradu skody je potrebné

s poukazom na zakonné podmienky riadne preukazat, ¢o v praxi moze rezultovat

v priznani naroku, ktorého rozsah bude odlisSny od velkosti pohladavky voci

spolocnosti, od ktorej je narok na nahradu skody odvodzovany.

Pokialide o procesné suvislosti, v stru¢nosti mozno uviest, ze zodpovednost za Skodu

sa spravuje principom objektivity, zavinenie sa preto nevyzaduje. Na Uspesné

uplatnenie naroku zo strany spolocnosti je potrebné kumulativne splnenie a

preukazanie troch podmienok:

a) Existencia skody,

b) Porusenie pravnej povinnosti konatelom (napr. zakonnej, kontrakcnej,
povinnosti stanovenej v korporacnych dokumentoch, rozhodnutim valného
zhromazdenia a pod.)

c) Kauzalny nexus.

Ak si narok na nahradu skody uplatriuje veritel spolocnosti, okrem horeuvedenych

podmienok je za ucelom dosiahnutia procesného Uspechu povinny uniest bremeno

tvrdenia a dokazné bremeno aj vo vztahu kexistencii jeho pohladavky voci
spolocnosti a nemoznost jej uhradenia z majetku spolocnosti.?® Tieto podmienky
implicitne vyplyvaju z dikcie § 135a ods. 5 Obcianskeho zakonnika.

Ddkazné bremeno o konani s odbornou starostlivostou je vzmysle § 135a ods. 3

Obchodného zakonnika prenesené na konatela, ktory za ucelom liberacie musi

preukazat konanie v dobrejviere, s odbornou starostlivostou a povinnostou lojality.?#

V porovnani s konceptom EMCA je zasadnym rozdielom prezumpcia zavinenia.

EMCA vychadza z konceptu predpokladaného splnenia si povinnosti starostlivosti

riaditefom a v tejto suvislosti explicitne stanovuje povinnost poskodenej strany

»preukdzat porusenie povinnosti starostlivosti vratane nesplnenia podmienok pravidla

obchodného Usudku, uvedeného v odseku 2, a Ze toto porusenie bolo pravnou pricinou

skody, ktoru spolocnost utrpela." Naproti tomu, Obchodny zakonnik stanovuje
vyvratitelnd domnienku konania v rozpore s odbornou starostlivostou a konatela
podrobuje vysSim poziadavkam na vykon svojej funkcie, pricom v pripadnom
sudnom konani nesie dokazné bremeno vo vztahu k skutkovym tvrdeniam o splneni
zakonnych podmienok na vykon funkcie s odbornou starostlivostou. Je preto

3 MAMOJKA, M. akol. Obchodné pravo | — vseobecnd cast, sUtazné pravo, pravo obchodnych
spolocnosti a druzstva. Bratislava : C. H. Beck, 2021, s. 507.
2+ Tamtiez, s. 506.
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v zaujme konatela, aby bol schopny okolnosti o procese obchodného rozhodnutia v
nadvdznosti na splnenie podmienky odbornej sposobilosti nasledne preukazat a
dosiahnut tak Uspech v konani. Liberacné dovody stanovuje § 135a ods. 3
Obchodného zakonnika.?s

Ak spolocnost s kolektivnym Statutarnym organom uplatni narok na prislusSnom
sude, zalovany konatel nie je opravneny v predmetnom civilnom konani konat
v mene spolo¢nosti, ani zobrat zalobu spat z dévodu rozporu zaujmov?®. Prostriedky
procesného utoku a obrany by vtakom pripade mal vykonavat iny konatel alebo
prokurista. Ak spoloc¢nost nema iného konatela ani prokuristu, je vjej zaujme
rozhodnut o zmene konatela, resp. ustanovit si vhodného zastupcu v konani.

Zodpovednost spoloc¢nika v.o.s.

Obdobne ako pri spolocnosti s ru¢enim obmedzenym, taziskova pravna Uprava
zodpovednosti spoloc¢nikov, ako 0s0b opravnenych konat vmene v.os., je
obsiahnuta v generalnej klauzule ust. § 373 v spojeni s § 757 Obchodného zakonnika.
Zakonodarca priamo neuklada Statutarom (spolocnikom) v.o.s. povinnost
profesionality a lojality, absentuje tiez zakotvenie osobitnych povinnosti, napriklad
zakazu vratenia vkladu a s tym spojenym solidarnym rucenim za jeho vratenie spat,
povinnost zvolat organ, ktory ich ustanovil do funkcie, povinnost vedenia U¢tovne;j
evidencie a obdobnych povinnosti kladenych na konatelov. Uvedené je logickym
dbésledkom absencie obligatdrnej sustavy vnutornych organov v.o.s. asucasne
totoznost spolocnika v.o.s. s osobou Statutarneho organu.

Spoloc¢nik v.0.s nepodlieha explicitnému normativnemu prikazu konat s odbornou,
resp. nalezitou starostlivostou. Vo vztahu k poziadavke na odbornu starostlivost
spolo¢nika pri konani v mene v.o.s. mozno uvazovat o aplikacii lex specialis pravnej
Upravy dopadajucej na mandatny vztah medzi spolo¢nostou a ¢lenom organu
spolocnosti alebo spolo¢nikom podla § 66 ods. 6 vspojeni s § 567 Obchodného
zakonnika.?” V zmysle uvedeného je spoloc¢nik povinny postupovat pri zariadovani

5 V zmysle cit. ust.: ,Konatel’ nezodpoveda za skodu, ak preukdZe, Ze postupoval pri vykone svojej
pdsobnosti s odbornou starostlivostou a v dobrej viere, Ze kond v zdujme spolocnosti. Konatelia
nezodpovedaju za Skodu spdsobenu spolocnosti konanim, ktorym vykondvali uznesenie valného
zhromazdenia; to neplati, ak je uznesenie valného zhromazdenia v rozpore s prdvnymi predpismi,
spolocenskou zmluvou alebo stanovami alebo ak ide o povinnost podat navrh na vyhldsenie konkurzu. Ak
ma spolocnost zriadenu dozornu radu, konatelov nezbavuje zodpovednosti, ak ich konanie dozorna rada
schvalila."

26 Obdobne nie je vzmysle § 81a Obchodného zékonnika opravneny vziat Zalobu spat a robit iné
procesné Ukony v konani spolocnik v.o.s., ktory neuplatnil narok na sude (pozri Najvyssi sud SR,
4Cdo/191/2007, 28. 2. 2008).

27 MAMOJKA, M. akol. Obchodné pravo | — vseobecnd cast, sutazné pravo, pravo obchodnych
spolocnosti a druzstva. Bratislava : C. H. Beck, 2021, s. 411.
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zalezitosti s odbornou starostlivostou a v sulade so zaujmami mandanta
(spolocnosti), ktoré mandatar (spolocnik) pozna alebo musi poznat. Zakonnou
limitaciou aplikacie pravneho rezimu mandatneho vztahu na vztah spolocnika
a v.o.s. je skutocnost, ze zo zmluvy o vykone funkcie uzatvorenej medzi spolo¢nostou
a spolo¢nikom alebo zo zakona nevyplyva iné urcenie prav a povinnosti. Zo zakona
iné urcenie prav a povinnosti spojenych s povinnostou konat profesionalne a lojalne
nevyplyva, avsak tieto povinnosti mozu byt opomenuté, resp. v nizSom rozsahu
upravené vzmluve ovykone funkcie. Na zamedzenie tychto désledkov je preto
vhodné zachovat Ucinky normativnej posobnosti cit. ustanoveni, resp. dohodnut sa
na podmienkach vykonu posobnosti Statutarneho organu v zmluve o vykone funkcie,
v ramci ktorej by sa spolo¢nik zaviazal konat s odbornou starostlivostou a v sulade so
zaujmami spoloc¢nosti.

S ohlfadom na mozné interpretacné konflikty je podla nazoru autora Ucelné, aby
Obchodny zakonnik explicitne ukladal povinnost spolocnikovi — Statutarnemu
organu v.o.s. vykonavat funkciu vsulade s povinnostou profesionality a lojality.
Zohladnujuc vyklad vyssie by v pripade podriadenia vztahu spolo¢nika a v.o.s. pod
iny ako mandatny rezim absentovala prislusna zakonna povinnost Statutarneho
organu konat sodbornou starostlivostou, vdosledku coho by nebolo mozné
uvazovat nad nahradou skody z dovodu porusenia povinnosti podla § 567 ods. 1
Obchodného zdkonnika. Najma v pripade delegacie obchodného vedenia alebo
konania voci tretim osobam je vyrazne ziaduUce, aby medzi spolo¢nikmi doslo
k dohode na zakladnych podmienkach vykonu funkcie Statutarneho organu,
predovsetkym k obligacnej Uprave povinnosti konat sodbornou starostlivostou,
vymedzenim rozsahu ich poOsobnosti aobsahu otazky kompetencii vramci
obchodného vedenia, sankénych mechanizmov v pripade neplnenia povinnosti
a pod.

Povinnost lojality spolo¢nika v.o.s. mozno vyvodit z § 56a Obchodného zakonnika,
dalej precizovanej v podobe zdkazu konkurencie v § 84 Obchodného zakonnika.
Predovsetkym treba rozliSovat ,poziciu spolocnika vo vztahu k povinnosti lojality v
persondlnej spolocnosti, v ktorej je spolocnik ex lege statutdrnym organom a osobne
ruciacim za zdvdzky spolocnosti, od pozicie spolocnika kapitalovej spolocnosti, v ktorej
nie su také naroky na lojalitu spolocnikov."?® Predmetna skutocnost vyplyva z povahy
a uCelu verejnej obchodnej spoloc¢nosti, zakladanej primarne za Ucelom spojenia
vlastnosti jej spolocnikov. Ak sa na vztah spolo¢nika v.o.s. a mandatara pouzije
pravna Uprava mandatnej zmluvy, povinnost lojality bude vyplyvat z § 567 ods. 2
Obchodného zakonnika. Cinnost spoloénika v rozpore so zaujmami spoloénosti by
zalozila zodpovednost spolocnika za Skodu, ktora jej vznikla (porovnaj ZSP 29/2009).

22 DURICA, Milan. In: PATAKYOVA, Méria a kol. Obchodny zakonnik. 1. vydanie. Bratislava: C. H. Beck,
2022, S. 257.
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Povinnost konat s povinnostou riadneho hospodara avsulade so zaujmami
spolocnosti spolocnika v.o.s. mozno vyvodit z prislusnych ustanoveni aj v ¢eskom
pravnom prostredi.?®

Dispozitivne ustanovenie § 84 Obchodného zakonnika vymedzuje zdkaz konkurencie
nasledovne: ,Bez dovolenia ostatnych spolocnikov nesmie spolocnik podnikat v
predmete podnikania spolocnosti, a to ani v prospech inych oséb.". Pokial ,spolocnik
porusi zdkaz konkurencie, je spolocnost oprdvnena pozadovat od neho, aby vydal
prospech z obchodu, pri ktorom porusil zdkaz konkurencie, alebo aby na spolocnost
previedol tomu zodpovedajuce prava.3® Ak su spolocnikmi v.o.s. obchodné
spolocnosti, je potrebné vysporiadat sa so zakazom konkurencie jej spolo¢nikov
a Statutarnych organov (ak nie su totozni sosobami spolocnikov. Totiz, zakaz
konkurencie sa vztahuje na spolocnikov v.o.s. (ktorou je obchodna spolocnost),
nedopada vsak na spoloc¢nikov tejto spolocnosti, ktoré su vzasade konecnymi
uzivatelmivyhod v.o.s.

Zodpovednost Statutarnych organov za skodu v kontexte zakonného rucenia
spolocnikov

V tejto casti je venovana pozornost dosahov zakonného rucenia spolo¢nikov na
zodpovednost za Skodu sposobenu konanim Statutarneho organu. Je zrejmé, Ze
prieniky predmetnych institutov v podmienkach spolo¢nosti s ru¢enim obmedzenym
sU minimalne. Inou je situacia pri pravnom postaveni spolocnika v.o.s., ktory je
zaroven Statutdrnym organom spoloc¢nosti, pricom priblizenie vztahov medzi
jednotlivymi narokmi zo zodpovednosti za Skodu azdkonného rucenia sU
predstavené nizsie.

Osoba konatela a rucenie spoloc¢nikov spolocnosti s ru¢enim obmedzenym

Uvodom je vstru¢nosti vhodné poukazat na zakladné teoretické vychodiska.
Spolocnost  sruéenim obmedzenym prejavuje volu vocli tretim osobam
prostrednictvom jednej fyzickej osoby (individualny Statutarny organ) alebo
viacerych fyzickych osob (kolektivny $tatutarny organ)3t, splfiajucich kvalifika¢né

29 § 159 zakona ¢. 89/2012 Sb. Zakon obdansky zakonik v spojeni s § 51 a nasl. zakona ¢. 9o/2012 Sb. o
obchodnich spole¢nostech a druzstvech (zakon o obchodnich korporacich)

3° BARTOVA, Zuzana. In: PATAKYOVA, Maria a kol. Obchodny zakonnik. 1. vydanie. Bratislava: C. H.
Beck, 2022, s. 459.

31V zmysle dikcie ustanovenia § 134 Obchodného zakonnika: ,Na rozhodnutie o obchodnom vedeni
spolocnosti, ktoré patri do pésobnosti konatelov, sa vyZaduje suhlas vicsiny konatelov, ak spolocenska
zmluva neuréi vy$si pocet hlasov." Clenenie $tatutarnych organov na individudlne a kolektivne
obdobne aj v: BARKOCI, Stanislav, BLAHA, Marian, GRAMBLICKOVA, Barbora. In: PATAKYOVA,
Maria a kol. Obchodny zakonnik. 1. vydanie. Bratislava: C. H. Beck, 2022, s. 663.
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kritéria stanovené v § 133 ods. 2 Obchodného zakonnika. Vykon posobnosti konatela
prostrednictvom pravnickej osoby je vylucena. Pravna Uprava ponechava na
rozhodnuti spolocnikov, ¢i sa Statutdrom stane niektory zo spolocnikov, vsetci
spolocnici alebo tretia osoba.3? Obchodné vedenie moze byt scasti alebo Uplne
zverené jednému z konatelov alebo parcialne delegované na valné zhromazdenie i
zamestnanca spoloc¢nosti. RuCenie spolo¢nikov za zavazky spolocnosti je obmedzené
na vysku ich nesplateného vkladu do zakladného imania, ktorého minimalna vyska je
5.000,- EUR. Rucenie spolocnikov v tomto smere nema zasadné praktické dosahy na
zodpovednost konatelov spolocnosti, osobitne ak su konatelmi osoby mimo
spolo¢nikov. Ak konatel spolocnosti, ktory je zarovern spolocnikom, sposobi
spolocnosti Skodu, zodpoveda za fu z titulu funkcie vykonu Statutarneho organu,
avsak nie je mozné domahat sa od tohto Statutarneho organu plnenie z titulu rucenia
za zavazky spolocnosti (s vynimkou, ak nedoslo k riadnemu splateniu vkladu do
zakladného imania).

Spolocnik v.o.s. a Statutarny organ spolocnosti

Normativne vyjadrenie v § 85 Obchodného zakonnika upravuje zasadné odliSnosti v
pojmovych znakoch Statutdrneho organu aspolocnika verejnej obchodnej
spolocnosti. Predovsetkym je potrebné uviest, ze vznik v.0.s je viazany na Ucast
minimalne dvoch spolo¢nikov, ato fyzickych oséb, pravnickych oséb alebo ich
kombinaciou, pricom Statutarnym organom su ex lege vsetci spolocnici.33 Obchodny
zakonnik vtomto smere blizSie nedefinuje a osobitne nepomenovava statutarny
organ, ¢o je dosledkom absencie generalnej legislativnej Upravy vnutornych organov
v.o.s. Je vylucené, aby Statutarnym organom bola ind osoba ako spolocnik v.o.s.
a pripadnu dohodu spolo¢nikov by napriek vyrazne zmluvnej povahe v.o.s. nebolo
mozné povazovat za platne dojednany. Napriek tomu je pripustné zverenie
obchodného vedenia, resp. vykonu opravnenia konat voci tretim osobam jednému
zo spolocnikov, resp. niektorym z nich. Uvedenym pravna Uprava zvyraznuje osobnu
zainteresovanost spolo¢nikov na podnikatelskej ¢innostiv.o.s., ktorej cielom je spojit
fudské individuality s konkrétnymi osobnostnymi kvalitami na dosiahnutie
spolo¢nych podnikatelskych cielov.3 Osoba Statutarneho organu tak splyva
s osobou spoloc¢nika v.o.s.

32 Spravidla ide o odborne spdsobill osobu v predmete Cinnosti spolocnosti a vykonavajucu ¢innost na
zaklade zmluvy o vykone funkcie konatela, pripadne o zamestnanca vykonavajuceho pre spolocnost
zavislU pracu napr. na pozicii manazéra alebo iného veduceho pracovnika.

3 Vychodiskové ciele tohto konceptu mézu byt negované v situacii, kedy verejny obchodnu
spolocnost zalozia dve jedno osobové s.r.0., ktorych spolo¢nikom bude totozna fyzicka osoba. Podla
nazoru autora predmetna situacia nekoliduje s dikciou ust. § 56 ods. 5 Obchodného zakonnika.

34 Rozsudok NSSR, spis. zn. 5Obo 20,21/11

219



Rozsah rucenia spolocCnikov v.o.s. upravuje § 86 a § 87 Obchodného zakonnika,
v zmysle ktorych spolocnici rucia solidarne veritefom spolo¢nosti za vSetky zavazky
spolocnosti, bez ohladu ¢i ide ohlavné, alebo vedlajsie zavazky3s. Na institut
zakonného rucenia spolocnikov v.o.s. sa primerane vztahuju ustanovenia § 305 a nasl.
Obchodného zakonnika.3® Spoloénici v.o.s., ktoré sU pravnickymi osobami, rudia
~celym majetkom spolocnosti a fyzické osoby vsetkym svojim (i osobnym) majetkom™ .37
Spolocnik, ktory plnil z titulu rucenia namiesto spolo¢nosti nadobuda v sulade s § 308
Obchodného zakonnika voci spoloCnosti prava veritela a je opravneny pozadovat od
spolocnosti plnenie, ktoré vynalozil.

Aktivizacia zakonného rucenia spolocnika v.o.s. avztah kzodpovednosti za
Skodu Statutarneho organu

Verejnd obchodnd spolo¢nost ,je samostatnym subjektom prava a povinnosti,
zodpovedd za zavdzky, ktoré prevzala, vylucne sama. Zo zdvizkov prevzatych
spolo¢nostou nevznikd zodpovednost jednotlivym spolo¢nikom."3® V pripade, ak si
v.0.s. nesplni svoj zavdzok, veritel je za splnenia zakonnych podmienok opravneny
uplatnit svoj narok voci spolo¢nikom v.o.s. Na vymahanie pohladavky voci
spolo¢nikom je vSak potrebné, aby mal veritel vykonatelny exekucny titul voci
spolo¢nikom z titulu rucenia, ktory predstavuje odlisny pravny zaklad od vymahania
povodnej pohladavky veritela (napr. zmluvnej pokuty vyplyvajucej z kontraktu).

Ak Statutarny organ — spolocnik prevzal zavazok a porusil pri tom pravnu povinnost
profesionality alebo lojality, zodpovednym subjektom je stale samotna spolo¢nost.
AZ v pripade, ak spolo¢nost neplni svoj zavazok podla § 306 Obchodného zakonnika,
veritel mo6ze pozadovat splnenie zavazku rucitefom, ktory ruc¢i celym svojim
majetkom.  Vdanom pripade tak vznikaj0 na Urovni  spoloCnosti
a spolocnika(statutarneho organu) dve kategdrie prav:

a) prava spolocnika z titulu subrogacie voci spolo¢nosti podla § 308 Obchodného

zakonnika a
b) pravo spolo¢nosti na nahradu Skody sposobenej spolo¢nosti konanim v rozpore
s odbornou starostlivostou a/alebo zaujmami spoloc¢nosti.

Ako je zrejmé z naclrtnutych pravnych vztahov, spolocnik-Statutarny organ v.o.s.
znasa pripadné nasledky zakonného rucenia voci veritelom, pricom moze
byt sucasne z titulu vykonu funkcie Statutarneho organu zodpovedny za Skodu voci

35V zmysle Rozsudku Najvyssieho sudu CR zo dfia 14.12.2011, spis. zn. 32Cdo/5089/2009 nie je ruéenie
spolo¢nikov obmedzené len na hlavné zavazky, ale vztahuje sa aj na zavazky akcesorické akym je aj
ruCitelsky zavazok spolo¢nosti.

36 § 312 Obchodného zakonnika

37 Rozhodnutie Krajského sudu Kosice, spis. zn. 6CoE/41/2021

#5. OVECKOVA, 0. a kol. Obchodny zakonnik. Velky komentar. Zvazok I. Bratislava : Wolters
Kluwers.r. 0., 2017, s. 694. ISBN: 978-80-8168-573-6.
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spolocnosti. Na vysporiadanie predmetnych narokov je podla nazoru autora mozné
vyuzit institut zapocitania pohladavok, resp. z procesného hladiska uplatnit v konani
pred sudom kompenzacnu namietku podla § 147 zakona ¢. 160/2015 Z. z. Civilny
sporovy poriadok v platnom zneni. Napriek tomu, ze ide o pohladavku spoloc¢nosti
voci fyzickej osobe v postaveni Statutarnemu organu a pohladavku fyzickej osoby
v postaveni spolocnika, tieto osoby su totozné a splyvaju v jednej a tej istej osobe, ak
sa spolocnici nevysporiadali z titulu solidarneho rucenia inak.

Zaver

Cielom prispevku bolo prostrednictvom komparacie predstavit zodpovednostné
inStitUty vramci konania 0s6b vmene spolocnosti srucenim obmedzenym
a verejnou obchodnou spolocnostou. Nakolko pravne postavenie oséb konajucich
vmene predmetnych foriem spolocnosti vykazuje viaceré diferencie, z prislusnej
legislativnej Upravy mézu pre Statutarne organy plynut rozdielne pravne nasledky.
Zakladnymi zakonnymi povinnostami konatela s.r.o. je povinnost vykonavat svoju
funkciu s odbornou starostlivostou a v sulade so zasadou lojality voci spoloc¢nosti
a jednotlivym spolo¢nikom. Porusenie predmetnych povinnosti je sposobilé zalozit
pravo spolocnosti, spolocnikov alebo veritelov na nahradu skody, nevylucuje sa tym
vSak zodpovednost spolocnosti voci tretim osobam. Pravo uplatnit vo svojom mene
a na vlastny Ucet narok na nahradu skody priamo voci konatelovi ma v zmysle § 135a
ods. 5 Obchodné zakonnika aj veritel, podmienkou je nemoznost uspokojit svoju
pohladavku z majetku spolocnosti. Zakonodarca sucasne formuluje podmienky
liberacie zo (solidarnej) zodpovednosti konatelov. Je zrejmé, Ze pravna Uprava
zodpovednosti konatelov je relativne ucelene upraveng, pricom v korporacnej praxi
byva dalej kontrakcne precizovana.

Uprava zodpovednosti spolo¢nikov za $kodu spdsobeny konanim v mene v.o.s.
absentuje. Obchodny zakonnik neuklada spolocnikom (Statutarnym organom) v.o.s.
povinnost konat s odbornou starostlivostou, explicitne nezakotvuje ani povinnost
lojality. Na mieste je preto subsididrna aplikacia ustanoveni o mandatnej zmluve,
ktorymi sa spravuje vztah medzi spolo¢nikmi av.o.s. v pripade, ak nie je v zmluve
o vykone funkcie alebo v zakone stanovené inak. V zmysle ustanoveni o mandatne;j
zmluve sa povinnost profesionality alojality vztiahne aj na spolo¢nikov v.o.s.
Dojednania zmluvy o vykone funkcie ale mézu spdsobit vylucenie aplikacie rezimu
mandatneho vztahu, vtakom pripade pri konani vrozpore suvedenymi
povinnostami nie je mozné hmotnopravne opriet svoj narok na nahradu Skody
o porusenie povinnosti konat s odbornou starostlivostou.

BeruUc do Uvahy vyrazne kontraktacnu charakteristiku v.o.s. a absenciu zakladanych
poziadaviek na Statutarny organ, je potrebné vysporiadat sa suvedenymi
skutocnostami v korporacnych dokumentoch, pripadne prostrednictvom osobitne;j
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zmluvy. Uéelnym sa javi tiez vymedzenie, ¢o je povazované za podstatné porusenie
povinnosti spolo¢nika v.o.s. v spolocenskej zmluve av nadvaznosti na to vhodne
definovat prislusné prava a povinnosti spolo¢nikov — Statutarnych organov v.o.s.
Porusenie predmetnych povinnosti moze v sulade s § go Obchodného zdkonnika
zalozit dovod na zruSenie ucasti dotknutého spoloc¢nika stdom, a to na navrh iného
spolocnika.

Vo vztahu k ruceniu spoloc¢nikov v.0.s anahrady Skody spdsobenej Statutarnym
organom-spolocnikom je mozné konstatovat, ze ak Statutarny organ-spolocnik v.o.s.
nekona s odbornou starostlivostou alebo povinnostou lojality a sposobi tym skodu je
povinny ju nahradit spolocnosti. Veritel ma vSak sucasne pravo za splnenia
zakonnych podmienok ziadat od tej istej fyzickej osoby, avSak v postaveni
Statutarneho organu, splnenie zavazku, za ktoré ruci z titulu zakonného rucenia.
Dochddza tak kvzniku dvoch prav — prava spolocnosti na nahradu Skody voci
Statutarnemu organu a prava spolocnika, ktory je totoznou fyzickou osobou, z titulu
subrogacie. Vysporiadat predmetné naroky mozno prostrednictvom kompenzacie
alebo namietky zapocitania v civilnom procese.
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ZODPOVEDNOST SPOLOCNIKOV KAPITALOVYCH OBCHODNYCH
SPOLOCNOSTI DE LEGE LATA A DE LEGE FERENDA

LIABILITY OF SHAREHOLDERS DE LEGE LATA AND DE LEGE FERENDA

Dominika Pintérova?

Abstrakt: V podmienkach Slovenskej republiky sa vo vztahu k spolocnikom
kapitalovych obchodnych spoloCnosti uplatiiuje tzv. sekundarna a obmedzena
zodpovednost, ked' spolocnici rucia za zavazky spolocnosti len do vysky svojho
nesplateného vkladu zapisaného v obchodnom registri (s. r. 0.), pripadne nerucia
za zavazky spolocnosti (a. s. a j. s. a.). To je jednoznacne jednym z klucovych
aspektov  zakladatelov pri vybere formy obchodnej spolocnosti. V
angloamerickom pravnom systéme sa ako reakcia na koncept obmedzeného
ruCenia spolo¢nikov vytvorila a postupne prehlbovala sudnymi rozhodnutiami
doktrina prepichovania korporacného zavoja, ktora postupne nachadza
uplatnenie aj v Statoch kontinentalneho pravneho systému. Jej myslienkou je
pripustenie prelomenia pravidla o obmedzenom ruceni jej spolo¢nikov, a
preneseni zodpovednosti za zavazky kapitalovej obchodnej spolo¢nosti na osoby
stojace v jej pozadi, ktoré by inak boli chranené ,,zavojom", a teda by neboli za
tieto zavazky zodpovedné. Klu¢ovym cielom nasho prispevku bude analyzovat, ¢i
by sa dana doktrina mohla uplatnit aj v nasom pravnom poriadku a identifikovat
jej aktualne legislativne vyzvy v ramci rekodifikacie de lege ferenda.

Klucové slova: spolocnik, kapitalova obchodna spolo¢nost, zodpovednost
spolocnikov, prepichnutie korporacného zavoja, rekodifikacia

Abstract: Under the conditions of the Slovak Republic is applied, the so-called
secondary and limited liability, when shareholders guarantee the company's
obligations only up to the amount of their unpaid deposit entered in the
commercial register (s. r. 0.), or do not guarantee the company's obligations (a. s.
a.j.s.a.). Thisis clearly one of the key aspects of the founders when choosing the
form of a business company. In the Anglo-American legal system, as a reaction to
the concept of limited liability of shareholders was created the doctrine of piercing
the corporate veil deepened by court decisions, which gradually found application
in the countries of the continental legal system. Its idea is to allow a rule on the

*Univerzita Komenského v Bratislave, Pravnicka fakulta, Katedra obchodného prava a hospodarskeho
prava
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limited liability of its shareholders, and to transfer responsibility for the
obligations of a capital trading company to persons standing behind it, who would
otherwise be protected by a "veil" and therefore would not be responsible for
these obligations. The key goal of our contribution will be to analyze whether the
given doctrine could also be applied in our legal order and to identify its current
legislative challenges within the recodification of de lege ferenda.

Key words: shareholder, capital trading company, responsibility of the
shareholders, piercing the corporate veil, recodification,

Uvod

Kapitalové obchodné spolocnosti su najoblubenejsou pravnou formou obchodnych

spolo¢nosti na Slovensku, o éom svedc¢ia aj aktualne Udaje Statistického Uradu

Slovenskej republiky k 4. kvartadlu roka 2023, podla ktorych je celkovo 241711

obchodnych spolocnosti, pricom z daného Cisla je 235 830 (97,6 %) spolocnosti s

rucenim obmedzenym a 4739 (1,96 %) akciovych spoloc¢nosti.? Podla nasho nazoru je

jednym z klucovych aspektov zakladatelov pri vybere formy obchodnej spolocnosti
majetkovd samostatnost kapitalovych obchodnych spolocnosti a obmedzené
ruCenie spoloc¢nikov.

Majetkova samostatnost kapitalovych obchodnych spolo¢nosti je zakladnym

definicnym znakom pravnej subjektivity obchodnej spolocnosti, ktora sa prejavuje

nasledovne:

1. Spolocnost sama (vo vlastnom mene) vlastni svoj majetok, teda majetok
spolocnosti nie je priamo vlastneny spolo¢nikmi. Spojitost spolocnikov k majetku
spolocnosti je nepiama, a to prostrednictvom vlastnictva obchodného
podielu/akcii v obchodnej spolocnosti. To zaroven znameng, Ze spolocnik moze
v sukromnopravnej rovine sposobit Skodu spolo¢nosti, a v trestnopravnej rovine
sa moze dopustit kradeze majetku spolocnosti i spachat iné obdobné majetkové
trestné Ciny na jej majetku.

2. Veritelia obchodnej spolo¢nosti v zasade nie su veritelmi spolo¢nikov a obratene.
Veritelia obchodnej spolocnosti sU zaroven veritelmi spolo¢nikov len vtom
pripade, ak sa spolocnici dobrovolne zaviazali ku konkrétnemu zavazku
obchodnej spolocnosti ako spoludlIznici, pripadne ako rucitelia.

3. Spolocnost zodpoveda za poruSenie svojich zavazkov celym svojim
majetkom. Spolo¢nost moze zalovat a byt Zalovana iba vlastnym menom. V
dosledku toho v zasade nemdze byt spolocnik priamo zalovany z nesplnenych

2 Pre blizsie Udaje o ekonomickych subjektov podla pravnych foriem pozri:
http://datacube.statistics.sk/#!/view/sk/VBD_SLOVSTAT/0g2019gs/v_0g2019gs_00_00_00_sk

225


http://datacube.statistics.sk/#!/view/sk/VBD_SLOVSTAT/og2019qs/v_og2019qs_00_00_00_sk

zavazkov spolocnosti, bez ohladu nato i ide o zavazky zmluvné alebo

deliktualne.3
V SR sa vo vztahu k spolo¢nikom kapitalovych obchodnych spolo¢nosti uplatriuje tzv.
sekundarna a obmedzena zodpovednost, ked spolocnici rucia za zavazky spolo¢nosti
len do vysky svojho nesplateného vkladu zapisaného v obchodnom registri(s. r. 0. - §
106 ObZ)4, pripadne nerucia za zavazky spoloc¢nosti (a. s. - § 154 ods. 1 ObZ5a j. s. a.
-§220h ods. 1 0bZ).6 Spolo¢nost tak funguje ako akysi stit spolo¢nikov pred veritelmi
spolocnosti. Ak totiz spolocnost nie je schopna uspokojit pohladavky svojich
veritelov, nezodpovedaju za ne osobne spolocnici.
Vyhodou majetkovej samostatnosti kapitalovych spolocnosti a obmedzeného
ruCenia spolocnikov je predovsetkym podpora podnikania, kedZe spolocnici
neriskuju, ze pridu osvoj osobny majetok, apreto je mozné sa domnievat, ze
v pripade neobmedzeného rucenia by sa spolocnici snazili vyhnut riskantnym
projektom. To by zarover mohlo byt na Skodu obchodnej spoloc¢nosti a jej zisku. Na
druhej strane mechanicka aplikacia pravidla o obmedzenom ruceni spolocnikov, a to
i tam, kde nepoctivi spolocnici evidentne zneuZivaju majetkovly samostatnost
kapitalovej spoloCnosti a obmedzené rucenie spoloCnikov by nebola z pohladu
ochrany veritelov spravodliva.
V angloamerickom pravnom systéme sa ako reakcia na koncept obmedzeného
ruCenia spolo¢nikov vytvorila a postupne prehlbovala sudnymi rozhodnutiami
doktrina prepichnutia korporacného zavoja, ktora postupne nachadza uplatnenie aj
v Statoch kontinentalneho pravneho systému. Klucovym cielom nasho prispevku
bude analyzovat, ¢i by sa doktrina prepichnutia korporacného zavoja mohla uplatnit aj
v nasom prdavnom poriadku a identifikovat jej aktudlne legislativne vyzvy v rdmci
rekodifikacie de lege ferenda.

Doktrina prepichnutia korporacného zavoja ,,piercing the corporate veil" a jej
druhy

Tak ako sme vysSie uviedli doktrina prepichnutia korporaéného zavoja alebo
,.piercing the corporate veil" sa vytvorila v angloamerickom pravnom systéme v ramci
precedentného prava ako reakcia na princip majetkovej samostatnosti spolo¢nosti a
obmedzeného rucenia spolocnikov (akcionarov) kapitalovych obchodnych

3 Podobne konstatuje aj LOKAJICEK, Jan: Prolomeni majetkové samostatnosti kapitdlovych spolecnosti,
Vydavatelstvo C. H. Beck, 2016. s. 11.

4 § 106 zakona €. 513/2991 Zb. Obchodny zakonnik v zneni neskorsich predpisov ,,Spolocnik ruci za
zavdzky spolocnosti do vysky svojho nesplateného vkladu zapisaného v obchodnom registri."

5§ 154 ods. 1 zakona €. 513/1991 Zb. Obchodny zakonnik v zneni neskorsich predpisov ,, Akciondr neruci
za zavdizky spolocnosti."

6§ 220h ods. 1 zdkona ¢. 513/1991 Zb. Obchodny zakonnik v zneni neskorsich predpisov ,,Akciondr
neruci za zavdzky spolocnosti."
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spolocnosti so zamerom zabezpecenia ochrany zaujmov veritelov. V literature ani
judikature neexistuje presna definicia, ktora by doktrinu prepichnutia korporacného
zavoja vymedzovala. Je tomu tak najma z dévodu, ze koliskou vzniku a vyvoja tejto
doktriny su staty common law prostrednictvom precedentného prava. Napriek tomu,
Ze neexistuje ustalend definicia doktriny je mozné vidiet urcité spolocné dcrty
v pripadoch kedy sa aplikovala. Myslienkou doktriny je pripustenie prelomenia
majetkovej samostatnosti obchodnej spolocnosti, aby za urcitych okolnosti
ovladajuce osoby/spolocnici (akcionari) neboli chraneni korporacnym zavojom, ale
priamo zodpovedali za zavazky obchodnej spolocnosti voci tretim osobam. V tomto
kontexte je nevyhnutné uviest, ze princip prepichnutia korpora¢ného zavoja je
mozné aplikovat po naplneni predpokladov v dvoch rovinach, a to nielen vo vztahu
spolocnik/akcionar— obchodna spolocnost, ale aj vramci vztahu zoskupenia
obchodnych spolocnosti (materska spolocnost/oviadajuca spolocnost — dcérska
spolocnost/ovladana spolocnost). Aplikacia doktriny na vztah medzi kapitalovou
obchodnou spolo¢nostou a spolo¢nikom/akcionarom dovoluje veritefom dosiahnut
na majetok spoloc¢nikov/akcionarov.

Na zaklade uvedeného mozno piercing orientacne vymedzit tak, Ze predstavuje
prelomenie majetkovej samostatnosti spolocnosti, respektive pravidla o
obmedzenom ruceni jej spolo¢nikov (akcionarov), a preneseni zodpovednosti za
zavazky kapitalovej spoloCnosti na osoby stojace v jej pozadi. Tie by inak boli
chranené ,stitom" alebo ,,zavojom" predstavovanym pravidlom o obmedzenom
ruCeni a majetkovou samostatnostou kapitalovej spolo¢nosti, ateda by neboli za
tieto zavazky nijak zodpovedné. Praktickym dosledkom je moznost veritelov
spolocnosti zalovat priamo spolocnikov/ovladajuce osoby stojacich v pozadi
kapitalovej spoloCnosti. Doktrina tak ma preventivnu a represivnu funkciu a pésobi
proti nepoctivym ovladajucim osobam a spolo¢nikom (akcionarom) zneuzivajucim
majetkovu samostatnost spolocnosti a obmedzené rucenie spolocnikov.”

Existuju viaceré druhy prepichnutia korporacného zavoja, a to:

e Tradi¢né/klasické - sud neaplikuje pravidlo obchodného prava zarucujuce
spolo¢nikom kapitalovej spolo¢nosti, ze za jej zavazky nezodpovedaju (pripadne
zodpovedaju len do vysky nesplateného vkladu zapisaného v osobitnom registri),
a prelomi pravidlo o obmedzenom ruceni jej spolo¢nikov (akcionarov), pricom
prenesie zodpovednost za zavazky kapitalovej spolocnosti na spolocnikov
(akcionarov).

e Obratené - prevazne situacia, kedy prelomenie majetkovej samostatnosti
navrhuju sami spolocnici spolocnosti, ktorej majetkova samostatnost ma byt

7 K zakladnému vymedzeniu doktriny piercing the corporate veil blizsie pozri LOKAJICEK, Jan:
Prolomeni majetkové samostatnosti kapitalovych spolecnosti, Vydavatelstvo C. H. Beck, 2016. s. 17 —

19.
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prelomena. Navrhované prelomenie ma pritom byt v prospech (a nie v
neprospech) spolocnikov. Tento typ prepichnutia sa moze vyuzit napriklad preto,
aby sa spolocnici mohli domoct kompenzacie, ktora by inak nalezala spolo¢nosti
alebo sud moze povolit pouzitie majetku spolo¢nosti na uspokojenie osobnych
dlhov spoloénika (akcionara).®

¢ Horizontalne - koncept, kedy k prepichnutiu dochadza medzi dvoma majetkovo
samostatnymi, ale suCasne prepojenymi sesterskymi spolo¢nostami.

e Jurisdikéné - sud skima, i je mozné rozsirit zalobu i na dalSie subjekty (typicky
matersku spoloc¢nost).

e Vo veciach prislusnosti — sud rozhoduje o prislusnosti sudu, pred ktorym sa ma
spor konat.

e Dobrovolné - situacia, kedy spolocnik sam dobrovolne pristUpi na vzdanie sa
privilégia obmedzeného rucenia, spravidla tak, ze prevezme osobne rucenie za
zavazky spoloc¢nosti.?

e Dalej sa vnasom prispevku blizSie zameriame na tzv. klasické alebo tradi¢né
prepichnutie korporacného zavoja.

Doktrina prepichnutia korpora¢ného zavoja ako prostriedok ,,ultima ratio"

Doktrina prepichnutia korporacného zavoja spociatku nasla aj mnoho odporcov
o ¢om sveddi aj nasledovny vyrok Easterbrooka a Fischela z roku 1985 ,Zda sa, Ze k
piercingu dochddza sialene. Rovnako ako blesk je zriedkavy, silny a bezzasadovy."*° Vo
vSeobecnosti kritici tejto doktriny konstatuju, ze aplikacia prepichnutia predstavuje
oslabenie pravnej istoty,** nakolko smeruje proti vyslovnému zneniu zakonného
pravidla urcujuceho, ze spolocnici kapitalovych spolocnosti za zavazky spolo¢nosti
nezodpovedaju.** Akékolvek sudne rozhodnutia meniace pravidlo obmedzeného
ruenia nastavené zakonom a umoznujuce prenos zodpovednosti za zavazky
kapitalovych spolo¢nosti priamo na spoloc¢nika podla nich pravnu istotu

8 AMIRIAN, Ivan: Reverse Piercing of the Corporate Veil: The Nature and the Economic Analysis.
(February 8, 2022). s. 2 - 5. Available at
SSRN: https://ssrn.com/abstract=4029772 or http://dx.doi.org/10.2139/ssrn.4029772

9 LOKAJICEK, Jan: Prolomeni majetkové samostatnosti kapitdlovych spolecnosti, Vydavatelstvo C. H.
Beck, 2016. 5. 22 - 23.

2 EASTERBROOK, Frank H. - FISCHEL, Daniel R. Limited Liability and the Corporation. University of
Chicago Law Review. 198g, s. 109. Available at:
https://chicagounbound.uchicago.edu/cgi/viewcontent.cgi?article=4386&context=uclrev

K pravnej istote pri aplikacii danej doktriny pozri KOSTOHRYZ, Milan: Piercing the corporate veil:
pfekonavani pravni samostatnosti kapitdlovych spolecnosti ve srovndvacim pohledu, Praha: Karlova
univerzita, 2013, 5. 112 — 114.

2 BAINBRIDGE, Stephen M.: Abolishing Veil Piercing (July 21, 2000). s. 2 — 5. Available at
SSRN: https://ssrn.com/abstract=236967
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oslabuju/neguju. S uvedenym vsak Uplne nesuhlasim, nakolko mam zato, Ze
mechanicka aplikacia pravidla o obmedzenom ruceni, a to i tam, kde nepoctivi
spolocnici evidentne zneuzivaju majetkovy samostatnost spolo¢nosti a obmedzené
rucenie spolocnikov by nebola z pohladu ochrany veritelov spravodliva. Nepochybne
by sa vsak doktrina mala pouzit ako prostriedok ultima ratio.

V Statoch angloamerického pravneho systému je vnadvdznosti na moznost
prelomenia majetkovej samostatnosti spoloCnosti diferencované medzi tzv.
dobrovolnymi a nedobrovolnymi veritelmi. Dané rozlisenie vychadza z rozdielneho
postavenia veritelov spolocnosti v pripade zmluvnych vztahov na strane jednej a
deliktualnych vztahov na strane druhej. Veritelia spolo¢nosti zo zmluvnych vztahov
sU oznacovani ako tzv. dobrovolni veritelia, nakolko to Ze sa stali veritelmi
spolocnosti bola ich dobrovolna volba, t. j. mohli si vybrat, ¢i do zmluvného vztahu so
spolo¢nostou vstupia. Pred uzavretim zmluvného vztahu mohli pozadovat nejaku
formu kompenzacie rizika (napriklad v podobe urokov, zmluvnej pokuty) ¢i iné pre
pripad, ze by dlznik (spolocnost) svoj zavazok nesplnil. Naproti tomu veritelia z
deliktov su oznacovani za tzv. nedobrovolnych veritelov. Ich vztah so spolo¢nostou
totiz vznika, bez toho aby s tym suhlasili, vznika nedobrovolne. V dosledku toho tito
veritelia nemaju Sancu dojednat si so spolocnostou (dlznikom) kompenzaciu za
pripadné riziko ¢i jeho rozdelenie.”3 Napriek tejto diferenciacii veritelov je judikatura
v pripade aplikacie doktriny vo vztahu k dobrovolnym a nedobrovolnym veritelom
nejednoznacna. Niektori autori uprednostiuju pouzitie doktriny len v pripade
nedobrovolnych veritelov, ¢o vSak nemozno pokladat za Uplne spravne nakolko aj
v pripade dobrovolnych veritelov mo6ze prist k uritym okolnostiam na zaklade
ktorych by aplikacia doktriny bola Ziaduca (napr. uvedenie do omylu). Preto mam
zato, ze pri aplikacii doktriny ¢i uz vo vztahu k dobrovolnému alebo nedobrovolnému
veritelovi je treba vzdy prihliadnut na konkrétne okolnosti pripadu (ako aj okolnosti
a dovody moznej aplikacie doktriny).

Doktrina teda nepochybne smeruje k ochrane veritelov, zaroven by sa mala
aplikovat az vtedy, ak ostatné zadkonné instituty zamerané na ochranu veritelov
neboli dostatocné, pripadne sa z objektivnych dovodov vébec nemoézu uplatnit.
Medzi zakonné institUty ochrany veritelov patria napriklad:

- informacna povinnost kapitalovej obchodnej spolocnosti voli verejnosti
a veritelom,

- zachovanie zakladného kapitalu/imania kapitalovej spolocnosti alebo zakaz
vratenia vkladov spoloc¢nikom,

- odporovanie a neucinnost pravnych Ukonov ukracujucich veritelov,

3 K problematike dobrovolnych a nedobrovolnych veritelov bliZsie pozri LOKAJICEK, Jan: Prolomeni
majetkové samostatnosti kapitalovych spolecnosti, Vydavatelstvo C. H. Beck, 2016. s. 82 - 89.
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- v pripade podnikatelskych zoskupeni pravidla chraniace vplyvné aovladané
spolocnosti a ich veritelov,

- zodpovednost statutarnych organov a ich ¢lenov z titulu vykonu ich funkcie.

S ohladom na mozny zasah do pravnej istoty je preto namieste prepichnutie aplikovat
az ako prostriedok ultima ratio tam, kde pravo nema k dispozicii iny pravny
prostriedok, ako vzniknutu situaciu efektivne riesit.* Efektivnym rieSenim, pritom
nemozno rozumiet kazdu i teoretickU moznost garantovanu pravnym poriadkom,
ako sa veritel m6ze doméct svojich prdv, ale moznost, ktord k tomu skutocne s
primeranymi nakladmi a v primeranom c¢ase povedie.

Vseobecne o okolnostiach a dovodoch aplikacie prepichnutia korporacného
zavoja

Vymedzenie okolnosti a dévodov, za ktorych je mozné pouzit doktrinu piercing the
corporate veil umoznuje zmiernit nepredvidatelnost jej aplikacie, ktora predstavuje v
myslienkach kritikov doktriny jej hlavny nedostatok. Zaroven toto vymedzenie
okolnosti a dovodov predstavuje pouzitie doktriny ako prostriedok ultima ratio.
Napriklad, jednou z okolnosti, ktoré moézu viest k uUvaham o prepichnuti
korporacného zavoja je vyuzivanie financnych prostriedkov spolo¢nosti na sukromné
ucely jej spolocnika, pricom by mala byt takato situacia rieSena prvotne vyuzitim
institutu bezdévodného obohatenia ¢i nahradou skody spésobenou spolocnosti.
Prelomit majetkovu samostatnost nie je mozné len na zaklade toho, ze su splnené
jedna alebo viac okolnosti, ktoré inak mézu viest k aplikacii prepichnutia. K tomu je
nutné inaplnenie dovodov ospravedlfiujucich jeho aplikacie (tzv. piercingové
doévody). Pokial tieto dévody nie su dané, ma pravo k dispozicii iné prostriedky
a pravne instituty, ako na vzniknutu situaciu reagovat.

Okolnosti moznej aplikacie doktriny vo vztahu medzi spolocnikom
a spolocnostou

Podla profesora Maceyho a Mittsa (1. az 13.).:

1.Vyznamnd podkapitalizdcia spolocnosti (s tim, ze poziadavky na primerany mieru
kapitalizacie sU rozdielne podla hospodarskeho odvetvia, polohy ci Specifickych
podmienok spoloc¢nosti);

2. Nedodrzanie korporatnych formalit (Ci uz vo vztahu k vyhotoveniu pozadovanych
dokumentov alebo konania spolo¢nosti);

3. Miesanie zalezitosti alebo majetku spolocnika a spolocnosti;

* Podobne konstatuje i KOSTOHRYZ, Milan: Piercing the corporate veil: prekondvani pravni
samostatnosti kapitalovych spolecnosti ve srovndvacim pohledu, Praha: Karlova univerzita, 2013, s. 116
-117.
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4. Nakladanie s prostriedkami spolocnosti, ako by patrili spolocnikovi spolocnosti;

5.